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PREFACE

Central European Member States are the litmus paper of investment arbitration in Europe.
One the one hand, as capital-importers, they are popular targets of investment claims: the
overwhelming majority of the cases against EU Member States are proceedings launched
against countries from the region. On the other hand, they, arguably, may be characterized by
intensive intervention in the market, the state’s strong regulatory role and the entrenched social
status of public services, which, by their nature, may interfere with the economic interests of
foreign investors.

Unfortunately, notwithstanding its relevance as a battlefield of investment arbitration,
Central European experiences have not been analysed in a comprehensive manner. Investment
protection disputes are fairly complex: arbitral tribunals judge measures that are part of the core
of national regulatory sovereignty, such as national privatizations, protection of public health,
regulation of prices and curbing of monopolies. Although the complexity of investment disputes
makes the proper understanding of the context essential, observers not “fluent” in the local
jurisdiction may, at times, face unsurmountable difficulties grasping the factual, economic,
political and regulatory background.

The unique edge of this volume is that it brings to the light the core of the European
experiences on investment arbitration with a contextual analysis addressing the economic
perspectives, the political background and the national regulatory environment. It is the first to
present the Central and Eastern European case-law of investment arbitration in a comprehen-
sive manner to make the experiences of Europe’s investment law battlefield fully accessible for
practitioners and scholars alike.

The volume is made up of 14 national chapters covering Bosnia and Herzegovina, Bulgaria,
Croatia, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Macedonia, Poland,
Romania, Slovakia, Slovenia and Serbia and Montenegro and reporting on the Central
European experiences from an insider’s perspective.

The purpose of the national chapters is to give a comprehensive overview of the national
experiences on investor-state arbitration in terms of treaty landscape, domestic legislation and
(first and foremost) case-law. Given that they are written by “native speakers” of the local
jurisdiction, they use sources less accessible for the wider international community. The added
value of the national chapters emerges from the circumstance that investment disputes are very
complex and have several political, economic and regulatory aspects which often cannot be
grasped in the absence of local expertise and the command of the local language. Hence,
investment arbitration cases, much more than other controversies, can be grasped only on the
basis of the totality of the aspects of the matter, which are normally not fully reproduced in the
award and not fully perceivable for experts coming from foreign jurisdictions. National chapters
provide such an “insider’s” contextual analysis.

The first section of the national chapters covers the policy and treaty landscape, extending to
the reasons advanced for recourse to investor-state arbitration, the country’s attitude towards
investor-state arbitration, the eventual political or scholarly criticism advanced in this regard
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INTRA-EU BITS AFTER ACHMEA - A
CROSS-CUTTING ISSUE

Csongor Istvin Nagy
A. INTRA-EU BITS: A TRULY CENTRAL 2. The arbitral practice: theme and
EUROPEAN ISSUE 0.02 variations for a holding-analysis 0.16
3. The political analysis 0.22
B. WHAT IS THE IMPACT OF THE ACHMEA
RULING? 0.05 C. WHAT REMAINS OF INTRA-EU BITS
1. The legal analysis: what is the AFTER ACHMEA? 0.27
holding? 0.05

Due to its immense practical importance, no volume on investment arbitration 0.01
in Central Europe may avoid addressing the most significant recent develop-
ment concerning the region: intra-EU BITs after the CJEU’s ruling in
Achmea.t In this case, the Court pronounced an arbitration clause in an
intra-EU BIT non-compliant with EU law because it found that it endan-
gered the stability of the EU’s judicial architecture and encroached on EU
courts’ privilege to interpret EU law.? While the judgment came as a huge
surprise, its repercussions and aftermath are still uncertain. It is unclear what
the judgment’s holding is, whether it covers arbitration clauses different from
the one that reached the CJEU and what impact it will have on investment
arbitration in Central Europe.> Nonetheless, it is certain that the ruling
generated a huge pessimism.

1 Case C-284/16 Slovakia v. Achmea BV [2008] ECLI:EU:C:2018:158.

2 For the ruling’s resonance in the scholarship, see e.g. Csongor Istvin Nagy, ‘Intra-EU Bilateral Investment
Treaties and EU Law after Achmea: “Know Well What Leads You Forward and What Holds You Back™
(2018) 19(4) German Law Journal 981; Martins Paparinskis, ‘Substantive Standards of Investment Protection
Under EU Law and International Investment Law, EU Law and International Investment Arbitration’
(2018) IAI Series No. 11, https://arbitrationlaw.com/library/substantive-standards-investment-protection-
under-eu-law-and-international-investment-law, accessed 25 March 2019; Panos Koutrakos, “The Autonomy
of EU Law and International Investment Arbitration’ (2019) 88(1) Nordic Journal of International Law 41-64;
Quentin Decléve, ‘Achmea: Consequences on Applicable Law and ISDS Clauses in Extra-EU BITs and
Future EU Trade and Investment Agreements’ (2019) 4(1) European Papers (forthcoming).

3 Nagy (n2)981.
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INTRA-EU BITS AFTER ACHMEA — A CROSS-CUTTING ISSUE

A. INTRA-EU BITS: A TRULY CENTRAL EUROPEAN ISSUE

0.02 Although intra-EU BITs are not problems related specifically to Central
European Member States, it was the accession of these countries that brought
them to light. Intra-EU BITs lie at the heart of investor-state disputes
involving Central Europe: approximately two-thirds of the cases in the region
are intra-EU matters.* This means that terminating intra-EU BITs would do
away with the overwhelming majority of investment arbitration cases in the
region. Perversely, as “usual defendants” of intra-EU investment arbitration
proceedings, this development would clearly serve the interests of Central
European Member States.

0.03 Intra-EU BITs had been a time bomb in the EU’s constitutional architecture
for decades, which was triggered by the accession of Central European
countries in 2004, 2007, and 2013.5 Old Member States abstained from
entering into intra-EU BITs and the very few they concluded were not
applied. After the foundation of the European Economic Community (EEC)
— apart from a couple of exceptions — Member States refrained from conclud-
ing BITs with sister states. There appears to have been a general agreement
not to apply BITs concluded before enlargement.® Although Germany entered
into such an agreement with Greece in 19617 and Portugal in 1980,% these
treaties contained no investor-state but only inter-state arbitration clauses and
have never given rise to arbitral proceedings after the accession of Greece in
1981 and of Portugal in 1985.° Hence, for a long time, the problem of
intra-EU BITs had remained theoretical.

4 Cecilia Olivet, EU Investment Policy and Intra-EU BITs: The Case of Czech Republic (Amsterdam: Trans-
national Institute, 2012) 2, http://just-trade.org/sites/just-trade.org/files/publications/BRIEFING%200n%
20intra-EU%20BITs%20and%20Czech%20Republic-JUST-TRADE.pdf, accessed 25 March 2019.

5 See Carrie E. Anderer, ‘Bilateral Investment Treaties and the EU Legal Order: Implications of the Lisbon
Treaty’ (2010) 35 Brooklyn J. Int'l L. 851, 864-65.

6 See Eric Teynier, L'applicabilité des traités bilatéraux sur les investissements entre Etats membres de 'Union
européenne’ (2008) 1 Paris J. Int’l Arb. 12.

7 Vertrag zwischen der Bundesrepublik Deutschland und dem Kénigreich Griechenland tiber die Forderung
und den gegenscitigen Schutz von Kapitalanlagen [Treaty Between the Federal Republic of Germany and the
Kingdom of Greece on the Promotion and Mutual Protection of Investments], Apr. 11, 1963, BGBIII at 216
(Ger.).

8  Vertrag zwischen der Bundesrepublik Deutschland und der Portugiesischen Republik tber die Forderung und
den gegenseitigen Schutz von Kapitalanlagen [Treaty Between the Federal Republic of Germany and the
Portugues Republic on the Promotion and Protection of Capital Investments], Jan. 21, 1982, BGBI II at 56
(Ger.).

9 See Wenhua Shan and Sheng Zhang, “The Treaty of Lisbon: Half Way Toward a Common Investment
Policy’ (2010) 21(4) Eurgpean Journal of International Law 1049, 1065; Dominik Moskvan, The Clash of
Intra-EU Bilateral Investment Treaties with EU Law: A Bitter Pill to Swallow’ (2015) 22 Columbia Journal of
European Law 101, 103.
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Nonetheless, BITs proliferated beyond the frontiers of the realm: Central 0.04
European countries — which were not members of the EU at that time —
concluded several BI'Ts with the then Member States. During the half-century
between the foundation of the EEC and the enlargements in 2004, 2007, and

2013, Central European countries concluded numerous BITs with the then
members of the EU. With the accession, these agreements turned into
intra-EU treaties!® and put a new subject on the table of EU law.

B. WHAT IS THE IMPACT OF THE ACHMEA RULING?
1. The legal analysis: what is the holding?

The first question that comes to the practical lawyer’s mind when reading the 0.05
Achmea ruling is obviously the judgment’s legal purview, or put in legalese:

what is the holding? The ruling is very recent and the CJEU has had no
chance to revisit the issue, except AG Bot’s general statement in Case 1/1712

that Achmea does not concern extra-EU investment treaties.

Preliminary rulings interpret EU law in the context of a flesh and blood case® 0.06
and it is not rare that the CJEU distinguishes earlier rulings on the basis of the
fact pattern or by means of the reasons it was based on.'4

The language of the ruling is rather limiting: the operative part refers to 0.07
all-embracing dispute settlement clauses providing for ad-hoc arbitration.

Articles 267 and 344 TFEU must be interpreted as precluding a provision in an
international agreement concluded between Member States, such as Article 8 of the
Agreement on encouragement and reciprocal protection of investments between the

Kingdom of the Netherlands and the Czech and Slovak Federative Republic, under

10  See Teynier (n 6) 12.

11  The enlargement of 2004 increased the number of intra-EU BITs to 150, the enlargement of 2007 increased
the number to 191. Shan and Zhang (n 9) 1049, 1065.

12 ECLL:EU:C:2019:72.

13 Case C-112/00 Schmidberger [2003] E.C.R. 1-5659, para 32; Joined Cases C-94/04 and C-202/04 Cipolla
and Others [2006] E.C.R. 1-11421; Case C-478/07 Budéjovicky Budvar [2009] E.C.R. 1-7721, para 64;
Joined Cases C-570/07 and C-571/07 Blanco Pérez and Chao Gomez [2010] ECR I-0000, para 36; Case
C-384/08 Attanasio Group [2010] E.C.R. 1-2055, para 28; Case C-197/10 Unid de Pagesos de Catalunya v
Administracion del Estado [2011] E.C.R. 1-08495.

14 Case C-144/96 ONP v. Maria Cirorti [1997] E.C.R. 1-05349, paras 21, 25-28. Case 130/79 Express Dairy
Foods Limited v. Intervention Board for Agricultural Produce [1980] E.C.R. 1887, paras 5-8. Joined opinion of
AG Warner in Case 112-76 Renato Manzoni v. Fonds national de retraite des ouvriers mineurs, Case 22-77
Fonds national de retraite des ouvriers mineurs v. Giovanni Mura, Case 37-77 Fernando Greco v. Fonds national
de retraite des ouvriers mineurs, Case 32-77 Antonio Giuliani v. Landesversicherungsanstalt Schwaben [1997]

E.C.R. 1647, 1662.
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which an investor from one of those Member States may, in the event of a dispute
concerning investments in the other Member State, bring proceedings against the
latter Member State before an arbitral tribunal whose jurisdiction that Member State
has undertaken to accept.'

0.08 Accordingly, the ruling clearly does not deal with the substantive provisions of
BITs. Although these may be of little use without the possibility of an arbitral
procedure, they seem to have remained valid, raising the possibility of
enforcing the substantive provisions of intra-EU BIT's before national courts.
Indeed, there is no reason to assume that national courts should not apply
properly promulgated investment treaties, given that most BITs do not
contain any provision depriving state courts of their jurisdiction and an
allegedly invalid arbitration clause should be a forziori no reason for that.

0.09 Furthermore, the dispute settlement clause embedded in Article 8 of the
Netherlands-Czechoslovakia BIT submitted “/a/ll disputes between one Con-
tracting Party and an investor of the other Contracting Party concerning an
investment of the latter,” (emphasis added) to ad-hoc arbitration. This implies
that institutional — most notably ICSID — arbitration may not be covered by
the ruling, same as investment arbitration under the Energy Charter Treaty.!6

0.10 In the same vein, the ruling may, arguably, not extend to arbitration clauses
restricting jurisdiction to expropriation matters. Contrary to the rules on the
freedom of investment — which have their counterparts in EU internal market
law — these provisions do not overlap with EU law. Hence, conferring
jurisdiction on an arbitral tribunal as to these provisions may not encroach on
the prerogatives of EU courts.

0.11 Finally, a dispute settlement clause providing specifically for arbitration within
the territory of the EU might, arguably, also pass muster. Although the CJEU
noted that the scope of review of an arbitral award under German law was
insufficient to protect the autonomy of EU law, the ruling may be interpreted
as suggesting that the possibility of an appropriate review by a Member State
court might save an arbitration clause. Article 8 empowered the arbitral
tribunal to select the place of the proceedings, and although it chose Germany,
it could have equally chosen a place outside the EU.17 In this case no Member
State would have had power to carry out an annulment procedure.

15 Achmea, para 60.

16  See Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain (ICSID Case No. ARB/14/1) paras 678-83
(distinguishing Achmea from cases based on the Energy Charter Treaty).

17 Achmea, para 52.
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There are arguments to go even further with the limitation of the holding. 0.12
One may reasonably argue that investment arbitration is ruled out by EU law

only in matters where the investment treaty and EU law overlap, if there is no
overlap, there is no clash either.1®

The arbitral award in Achmea rested on considerations that, in fact, closely 0.13
paralleled the EU internal market’s rules on freedom of establishment and free
movement of capital. It was one of the rare investment cases, which, instead of
issues of property protection, dealt significantly with freedom of payments —
repatriation of profits. According to the CJEU’s jurisprudence, profiting from
economic activities pursued in another Member State, what necessarily
embraces the distribution and repatriation of profits, is an integral part of the
concept of freedom of establishment and the free movement of capital.!?
Although the Slovak measure was also judged under the free and equitable
treatment standard, the key issue was a Member State measure that under EU
law may be conceived as a restriction of free movement.

It has to be taken into account that although fundamental human rights and 0.14
rule of law are the EU’s cornerstones,?® EU law contains no effective
mechanism of general application to compel Member States to respect them.?!
While the EU Charter of Fundamental Rights does provide for the protection
of property,?? it is, in principle, applicable to the institutions and bodies of the
EU and applies to Member States only when and to the extent they are
implementing EU law.?3 Taking this into account, it may be a situation

18 Nagy (n 2) 981.

19 Case C-55/94 Reinhard Gebhard v. Consiglio dell Ordine degli Avvocati e Procuratori di Milano [1995] E.C.R.
1-04165, para 25.

20 The respect of human rights is a precondition of membership — Copenhagen criteria — established by the
European Council in Copenhagen on June 21 through 22, 1993 (Conclusions of the Presidency), and is listed
among the core values of the Union; according to Article 2 TEU, the EU “is founded on the values of respect
for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the
rights of persons belonging to minorities.”

21  See, e.g., Csongor Istvin Nagy, ‘Do European Union Member States Have to Respect Human Rights? The
Application of the European Union’s “Federal Bill of Rights” to Member States’ (2017) 27 Indiana
International & Comparative Law Review 1; Michael Dougan, Judicial Review of Member State Action
Under The General Principles and the Charter: Defining the “Scope Of Union Law” (2015) 52 Common
Market Law Review 1201.

22 Charter of Fundamental Rights of the European Union art. 17 [2010] O.]. C 83/02 [hereinafter Charter of
Fundamental Rights].

23 The scope of the Charter is based on the principle that the federal bill of rights applies to the federal
government and the national bill of rights applies to the national government. According to Article 51(1) of
the Charter, “[t]he provisions of this Charter are addressed to the institutions and bodies of the Union with
due regard for the principle of subsidiarity and to the Member States only when they are implementing Union
law.” ibid art. 51(1). Article 51(2) emphasizes that the “Charter does not establish any new power or task for
the Community or the Union, or modify powers and tasks defined by the Treaties.” ibid art. 51(2). See also
Koen Lenaerts, ‘Exploring the Limits of the EU Charter of Fundamental Rights’ (2012) 8(3) European

5
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different from the facts of Achmea if a Member State terminates an individual
concession contract by legislative means, refuses to issue a license for dubious
reasons or an enterprise is not afforded fair trial in a domestic regulatory
matter. This finds reflection in the opinion of AG Wathelet in Achmea, which
appears to contain a very ironic reply to the Commission allegation that in the

EU there is no need for BITs.

1 do not know what the Commission means by full protection’, but a comparison between
the BIT and the EU and FEU Treaties shows that the protection afforded to
investments by those Treaties is still a long way from being ‘full’. In my view, intra-EU
BITS, and more particularly the BIT at issue in the main proceedings, establish rights
and obligations which neither reproduce nor contradict the guarantees of the protec-
tion of cross-border investments afforded by EU law.>*

0.15 All in all, it seems that while Achmea features an anti-arbitration attitude —
which may guide future cases — the ruling’s holding is highly questionable.
The above considerations demonstrate that the judgment’s scope is much
narrower than the echo it is generating. Hence, although the CJEU’s anti-
arbitration attitude revealed itself, the status of intra-EU BITs is not fully
settled.

2. The arbitral practice: theme and variations for a holding-analysis

0.16 The question of holding is especially interesting because arbitral tribunals have
started down-reading Achmea right away.?> These cases did nothing but
delimited the ruling’s purview and preserved the prior arbitral practice in
relation to matters that could be distinguished from Achmea. Indeed, the
pre-Achmea era had seen numerous arbitral awards rejecting the “intra-EU”
defense.?6 Arguably, the down-reading of Achmea may be viewed as an attempt

Constitutional Law Review 375, 377 (‘However, from the fact that the Charter is now legally binding it does
not follow that the EU has become a ‘human rights organi[z]ation’ or that the ECJ has become ‘a second
European Court on Human Rights’ (ECtHR).”).

24 Achmea, para 180.

25 The Achmea defense was raised in Antin Infrastructure and others v. Spain and in Antaris Solar GmbH and
Michael Gode v. Czech Republic but the tribunal decided not to consider it. In Antin Infrastructure and others v.
Spain (ICSID Case No. ARB/13/31) the proceedings were closed before the adoption of the Achmea ruling
and the tribunal rejected the claimant’s motion to reopen the proceeding in view of the ruling. See paras
55-58. In Antaris Solar GmbH and Michael Gode v. Czech Republic (PCA Case No. 2014-01), the arbitral
tribunal refused to consider the Respondent’s arguments based on Achmea not only because it considered them
belated but also because the Czech Republic “waived any objection on the EU jurisdictional point.” Para 73.

26  Eastern Sugar B.V. v. Czech Republic (SCC Case No. 088/2004) Partial Award; Binder v. Czech Republic
(UNCITRAL) Award on Jurisdiction; Jan Oostergetel and Theodora Laurentius wv. Slovak Republic
(UNCITRAL) Decision on Jurisdiction; Achmea B.V. (formerly Eureko) v. Slovak Republic (PCA Case No.
2008-13) Award on Jurisdiction, Arbitrability and Suspension; European American Investment Bank AG
(EURAM) . Slovak Republic (UNCITRAL) Award on Jurisdiction; Toan Micula et al. v. Romania (ICSID

6
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of arbitral tribunals (legal community) to push back against the political
pressure imposed by the European Commission and to remind Member States
and the EU that they cannot ignore the legal obligations they undertook. As
noted below, this aspect was explicitly addressed by the arbitral tribunal in
Vattenfall 2"

In Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain,?® the arbitral 0.17
tribunal found that Achmea does not apply to investment arbitration under the
Energy Charter Treaty (ECT), arguing that the ruling extends to intra-EU
investment treaties and the ECT is not such a treaty, as it has a good number

of signatories who are not members to the EU.2°

The same line of reasoning was followed in Vattenfall AB and others v. Federal 0.18
Republic of Germany,*® where the tribunal emphasized that the ECT’s arbitra-

tion clause (Article 26) is unambiguous in subjecting Contracting Parties,
including the EU itself, to arbitration and, thus, reflects the EU’s unequivocal
assent to arbitration without any carve-out as to intra-EU BITs.

187. It would have been a simple matter to draft the ECT so that Article 26 does not
apply to disputes between an Investor of one EU Member State and another EU
Member State as respondent. That was not done; and the Tribunal has been shown no
indication in the language of the ECT that any such exclusion was intended. The

Case No. ARB/05/20) Award; The PV Investors v. Kingdom of Spain (PCA Case No. 2012-14) (the decision
on jurisdiction is not public), see Luke Eric Peterson and Zoe Williams, ‘Spain Solar Claims Update:
Jurisdictional Ruling Comes Down in an ICSID Case, As a Pair of Awards Loom — And Two More ECT
Arbitrations Get Underway’ (2016) I4 REPORTER, July 4 2016; Electrabel S.A. v. Republic of Hungary
(ICSID Case no. ARB/07/19) Award; EDF International S.4. v. Republic of Hungary (UNCITRAL) (award
not public); RREEF Infrastructure (G.P.) Limited and RREEF PanEuropean Infrastructure Two Lux S.a.r.l. v.
Kingdom of Spain (ICSID Case No. ARB/13/30) Decision on Jurisdiction; Charanne B.V. & Construction
Investments S.a.r.l. v. Kingdom of Spain (SCC Arb. No. 062/2012) Award; Isolux Infrastructure Netherlands
B.V. v. Kingdom of Spain (SCC V2013/153); Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian
Republic (ICSID Case No. ARB/14/3) Award; WNC Factoring Ltd. v. Czech Republic (UNCITRAL, PCA
Case No. 2014-34) Award; L.P. Busta & J.P. Busta v. Czech Republic (SCC Case V 2015/014) Final Award,
Anglia Auto Accessories Ltd. v. Czech Republic (SCC Case V 2014/181) Final Award; Eiser Infrastructure Ltd.
and Energia Solar Luxembourg S.a.r.1. v. Kingdom of Spain (ICSID Case No. ARB/13/36) Award; Novenergia
II — Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR v. The Kingdom of Spain (SCC
Arbitration 2015/063) (the tribunal referred to the Achmea case, which was at that time pending); PL Holdings
S.a.7.1. v. Republic of Poland (SCC Case No. V 2014/163) (the tribunal referred to the Achmea case, which was
at that time pending). The intra-EU jurisdictional defense was also touched upon in United Utilities (Tallinn)
B.V. et al. v. Republic of Estonia (P.O. No. 2, ICSID Case No. ARB/14/24.): though Estonia considered
submitting it, in the end, it refrained from spelling it out — presumably because this defense had consistently
failed before arbitral tribunals.

27 Vattenfall AB and others v. Federal Republic of Germany (ICSID Case No. ARB/12/12) (“Decision on the
Achmea Issue”).

28 Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain (ICSID Case No. ARB/14/1) (ECT).

29  ibid paras 678-83.

30 Vattenfall AB and others v. Federal Republic of Germany (ICSID Case No. ARB/12/12) (“Decision on the
Achmea Tssue”).
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Tribunal’s responsibility is to interpret and apply the ECT, which defines the
Tribunal’s jurisdiction.

188. Taking into account the wording of Article 26 ECT, read together with the
above provisions and the EU Statement, the Tribunal cannot agree that intra-EU
arbitrations have been carved out from the application of Article 26 ECT. As a
Contracting Party to the ECT, the EU has accepted the possibility of arbitration
proceedings under Article 26, even against itself, without making a distinction
between investors from EU or non-EU Member States. There is no language
suggesting that EU Member States have “transferred competence” to the EU in
respect of intra-EU arbitrations, or that such arbitrations are barred.

0.19 The tribunal attached great importance to the fact that, contrary to the EU’s
normal practice, the ECT contains no “disconnection clause.” Such clauses are
meant to ensure that mixed agreements apply to third states only and not as
between Member States.3' Very tellingly, “the travaux préparatoires of the
ECT reveal that during negotiation of the ECT, the EU had proposed the
insertion of a disconnection clause [but] that clause was ultimately dropped
from the draft treaty.”3?

0.20 The path beaten in Masdar and Vattenfall was followed in subsequent arbitral
matters. In Foresight Luxembourg and others v. Kingdom of Spain,3 the tribunal,
quoting Masdar at great length, concluded that Achmea was “irrelevant to the
Respondent’s jurisdictional objection.”* In the same vein, in Greentech Energy
Systems A/S and others v. Italian Republic,®> the tribunal held that “the decision
[in Achmea] has no preclusive effect such as to remove its jurisdiction over the
present dispute”® and reiterated that the ECT is different from the intra-EU
BIT that was addressed in Achmea.>”

0.21 In UP (formerly Le Chéque Déjeuner) and C.D Holding Internationale v.
Hungary,®® the tribunal held that in Achmea the BIT provided for ad-hoc
arbitration and, hence, the ruling does not apply to ICSID arbitration.

257 Thereby, [pursuant to Arts. 53 and 54 of the ICSID Convention] Hungary as a
party to the ICSID Convention is expressly bound by the Tribunal’s Award in the
present case, has no option of appeal outside the ICSID system, and has to recognize

31 ibid paras 201-06.

32 ibid para 205.

33 Foresight Luxembourg and others v. Kingdom of Spain (SCC Casc No. 2015/150) paras 219-21.

34 ibid paras 220-21.

35 Greentech Energy Systems A/S and Others v. Republic of Italy (SCC Case No. 095/2015).

36  ibid para 395.

37 ibid para 396.

38  UP (formerly Le Chéque Déjeuner) and C.D Holding Internationale v. Hungary (ICSID Case No. ARB/13/35)
(“Award”).
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the present Award as binding and enforce the pecuniary obligations imposed by this
Award within its territories as if it were a final judgment of a court in Hungary.

258. The Achmea Decision contains no reference to the ICSID Convention or to
ICSID Arbitration. Therefore, and in view of the above mentioned determinative
differences between the Achmea case and the present one, the Achmea Decision
cannot be understood or interpreted as creating or supporting an argument that, by its
accession to the EU, Hungary was no longer bound by the ICSID Convention.

259. There is no rule in EU law that provides that these obligations under the
ICSID Convention are inconsistent with EU law or that obligations under the ICSID
Convention have been terminated or replaced by the accession to the EU. Regardless
of what may be argued from the Achmea Decision regarding BITs between EU
Member States, as regard jurisdiction under the ICSID Convention it is undisputed
that Hungary did not expressly terminate its participation in and submission to
arbitration pursuant to the ICSID Convention when it joined the EU in 2004.

260. The Tribunal also cannot find that the accession to the EU was an implied
withdrawal from the ICSID Convention. There was no denunciation of the ICSID
Convention, pursuant to Art. 71 thereof.

263. The Achmea Decision itself does not support any other conclusion. As men-
tioned above, the CJEU did not say anything in the Achmea Decision about the effect
of its Decision on consent to arbitration under Art. 25 of the ICSID Convention.

Although these awards, at first glance, may appear to be in sharp contrast to
the CJEU’s attitude in Achmea, after all, it is not the court’s state of mind but
its ruling that is binding.

3. The political analysis

Contrary to the above uncertainties, the Commission made utmost use of the 0.22
emerging possibility to wipe out intra-EU BITs, as it considers them to be
irreconcilable with the European integration. After the adoption of the
Achmea ruling, the Commission quickly released a communication to demon-

strate that EU law also provides protection in cases where intra-EU BIT's

do.3? Nevertheless, the fact that the Commission felt that it needed to launch

out into explanations suggests that the “same protection” argument is not as

clear as the Commission would like it to be.

39 Commission Communication on the Protection of intra-EU investment, COM(2018) 547/2. In Greentech
Energy Systems A/S and Others v. Italy (SCC Case No. 095/2015), the tribunal emphasized that the
Communication is not an “authoritative interpretation of the scope of Achmea.” Para 402.

9
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0.23 While EU law does have a comprehensive regime on free movement, which
actually exceeds the benefits secured by BITs, it does not provide for a
comprehensive protection of property rights, including the protection of
legitimate expectations. This proposition is not changed by the fact that there
are various means in EU law that can be used for this purpose, given that EU
law is a torso in this regard.

0.24 As a fundamental principle, EU rule of law and human rights (including
property protection) apply only to matters coming under the scope of EU law.
The EU Charter of Fundamental Rights applies only to EU institutions, it
applies to Member States only when they are implementing EU law.*0 The
CJEU’s ruling in Siragusa®' demonstrates well how this affects the protection
of investments. Here, the Court encountered a genuine investment protection
case: Mr. Siragusa made alterations to his property in a landscape conservation
area and was ordered to restore the site to its former state. He argued that the
acts of Italy impaired his right to property enshrined in Article 17 of the
Charter. It is easy to parallel this fact pattern with the archetype of investment
protection cases. However, the CJEU refused to inspect whether the property
rights of Mr. Siragusa were violated. It held that the Italian authorities were
not implementing EU law#? and confirmed that the purpose of the Charter is
to ensure the protection of fundamental rights in the sphere of EU activity,
that is, it is not meant to shelter fundamental rights from Member States in
general. 43

0.25 Nonetheless, the above plight did not discourage the Commission from
putting political pressure on Member States to sign up for a political declar-
ation confirming the position that intra-EU BITs are dead and promising to
inform arbitral tribunals about this stance and to terminate the existing
intra-EU BITs by 6 December 2019 with all sunset and grandfathering
clauses being considered inapplicable after this date.** While most Member
States were quick to declare even investment arbitration under the ECT
invalid, six of them rejected that conclusion. It is beyond legal analysis to
ponder on the motivations and economic interests of these Member States and
how these impacted on the legal position they took.

40  Article 51 of the Charter.

41 Case C-206/13 Siragusa [2014] E.C.R. 126.

42 See ibid para 30.

43 See ibid paras 31-33.

44 Declaration of the representatives of the governments of the Member States, of 15 January 2019 on the legal
consequences of the judgment of the Court of Justice in Achmea and on investment protection in the
European Union.

10
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This arrangement appears to be most unfortunate for various reasons. It 0.26
shows well why legal issues should be decided by courts of law (and arbitral
tribunals) and not by politicians making political declarations. The Com-
mission’s endeavors resulted in three declarations in accordance with the
Member States’ divergent economic and political interests and, not surpris-
ingly, all of them jumped the delicate issue of holding-analysis. Although
Member States did not consistently follow their own economic interests
when deciding whether to sign up for the joint declaration (old Member
States were interested in maintaining the scheme of intra-EU BITs),
six Member States made two declarations separate from the majority. Five
Member States (Finland, Luxembourg, Malta, Slovenia, and Sweden) made
a joint declaration*> and Hungary a separate one.*® There is a subtle but
substantial difference between the two “dissenting” declarations in terms of
Achmea’s applicability to ECT arbitration. The joint declaration takes up a
waiting position: it stresses that the ruling is “silent on the investor-state
arbitration clause in the Energy Charter Treaty” and proposes to await the
judicial ascertainment of whether it applies to the ECT or not.*” On the
contrary, Hungary’s declaration categorically expresses the stance that
Achmea does not concern arbitration under the ECT .48

45  Declaration of the representatives of the governments of the Member States, of 16 January on the
enforcement of the judgment of the Court of Justice in Achmea and on investment protection in the European
Union.

46 Declaration of the representative of the government of Hungary, of 16 January on the legal consequences of
the judgment of the Court of Justice in Achmea and on investment protection in the European Union.

47 “The Member States note that the Achmea judgment is silent on the investor-state arbitration clause in the
Energy Charter Treaty. A number of international arbitration tribunals post the Achmea judgment have
concluded that the Energy Charter Treaty contains an investor-State arbitration clause applicable between
EU Member States. This interpretation is currently contested before a national court in a Member State.
[This is a reference to the annulment proceedings before the Svea Court of Appeal in Case No 4658-18
Novenergia Il — Energy & Environment (SCA) (Grand Duchy of Luxembourg), SICAR wv. the Kingdom of Spain
(SCC Arbitration, 2015/06).] Against this background, the Member States underline the importance of
allowing for due process and consider that it would be inappropriate, in the absence of a specific judgment on
this matter, to express views as regards the compatibility with Union law of the intra EU application of the
Enecrgy Charter Treaty.”

48 “8. Hungary further declares that in its view, the Achmea judgment concerns only the intra-EU bilateral
investment treaties. The Achmea judgment is silent on the investor-state arbitration clause in the Energy
Charter Treaty (hercinafter: ‘ECT’) and it does not concern any pending or prospective arbitration
proceedings initiated under the ECT. 9. Against this background, Hungary underlines the importance of
allowing for due process and considers that it is inappropriate for a Member State to express its view as regards
the compatibility with Union law of the intra-EU application of the ECT. The ongoing and future
applicability of the ECT in intra-EU relations requires further discussion and individual agreement amongst
the Member States.”
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C. WHAT REMAINS OF INTRA-EU BITS AFTER ACHMEA?

0.27 The impact of Achmea will be, in various regards, what the majority of the legal
community thinks of it and the ruling does leave a few doors open that could
be of practical relevance.

0.28 First, as argued above, the holding of the ruling is far from limitless, leaving
arbitral tribunals with a substantial residual power. The arbitral tribunals’
down-reading is based on a reasonable analysis. The ruling does leave the
status of the ECT open and it is, indeed, at least dubious whether it can be
stretched to this. The ECT is a multilateral investment treaty having quite a
few parties which are not members to the EU. The arbitral tribunal in
Vattenfall argued very convincingly that the EU’s attempt to suppress arbitra-
tion under the ECT may be casily viewed as an attempt to get out of freely
assumed duties. This issue is being currently considered by the Svea Court of
Appeal in Sweden in Novenergia II v. Spain.*° The Svea Court of Appeal was
requested to refer this issue to the CJEU.50

0.29 Second, an interesting question is whether the invalidity is categorical or
merely an objection that may be waived or subject to procedural hurdles.
Articles 53-54 of the ICSID Convention preclude all appeals and remedies
under national law and oblige Contracting States to afford the same treatment
to ICSID awards as to the “a final judgment of a court in that State.” Recently,
in PL Holdings S.a.r.l. v. Republic of Poland’" the Svea Court of Appeal
refused to set aside an arbitral award resting on the Luxembourg-Poland BIT,
because Poland’s jurisdictional objection was belated. Although Poland raised
the “intra-EU” defense in the course of the arbitral proceedings, this occurred
beyond the deadline set by the rules of the Arbitration Institute of the
Stockholm Chamber of Commerce. Hence, the Svea Court of Appeal held
that the objection was time-barred and could not be used as a ground of
annulment, as the argument that there was no valid arbitration agreement was

precluded by the Swedish Arbitration Act.52

0.30 Third, an interesting experiment could be the application of the substantive
provisions of intra-EU BIT's by national courts. Notably, the CJEU’s ruling in
Achmea dealt solely with an arbitration clause, it clearly did not address
substantive provisions protecting investors, by way of example, from illegal

49  SCC Case No. 2015/063.

50 See www.italaw.com/cases/6613, accessed 25 March 2019

51 SCC Case No. V 2014/163.

52 The fact that the jurisdictional objection was belated was confirmed in para 305 of the arbitral award.
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C. WHAT REMAINS OF INTRA-EU BITS AFTER ACHMEA?

and uncompensated expropriation. The fact that the parties stipulated arbitra-
tion does not imply that they ousted Member State courts’ jurisdiction to
apply these provisions, if they are requested to.

Fourth, the discourse on Achmea has so far neglected a very important issue: 0.31
treaty shopping. Whatever the proper interpretation of the ruling may be, the
general feeling is that it made arbitration under intra-EU BITs very risky.

This may incite investors to seek alternative ways of protection and one of the
obvious options is treaty shopping. EU investors may make investments in
other Member States via third countries (or transfer their interests to special
purpose vehicles in third countries) and claim the benefits of extra-EU BITs

in intra-EU matters.>3

While some have acknowledged treaty shopping with aversion, the vast 0.32
majority of arbitral awards, in fact almost all of them, have been intensely
dismissive of piercing the corporate veil in cases where the BIT contained no
specific requirements of substantive link or denial of benefits clause. In reality,

“it has become so easy for foreign investors to relocate to different jurisdictions

that the contents of nationality have largely lost their essence.”* Although
piercing the corporate veil is a living doctrine, it is exceptional and applies only

to abusive practices. According to the arbitral practice, the mere fact that the
nationals of a country establish a company in another country is, in itself, not

an abuse justifying the piercing of the corporate veil.>

53 Csongor Istvin Nagy, ‘Extra-EU BITs and EU law: Immunity, “Defense of Superior Orders”, Treaty
Shopping and Unilateralism’ in Csongor Istvain Nagy (ed), Investment Arbitration and National Interest
(Council on International Law and Politics, Indianapolis 2018) 143-48.

54 Julien Chaisse, ‘The Treaty Shopping Practice: Corporate Structuring and Restructuring to Gain Access to
Investment Treaties and Arbitration’ (2015) 11 Hastings Business Law Journal 225, 228.

55 ADC Affiliate Limited & ADMC Management Limited v. Republic of Hungary (ICSID Case No ARB/03/16)
Award (October 2, 2006); Saluka Investments BV v. Czech Republic (UNCITRAL) Partial Award (17 March
2006). Niko Resources (Bangladesh) Ltd v. People’s Republic of Bangladesh, Bangladesh Petroleum Exploration &
Production Company Limited (“Bapex”) and Bangladesh Oil Gas and Mineral Corporation (“Petrobangla”) (ICSID
Case No ARB/10/11 and 10/18) Decision on Jurisdiction (August 19, 2013); Tokios Tokelés v. Ukraine
(ICSID Case No ARB/02/18) Decision on Jurisdiction (April 29, 2004); Rompetrol Group NV v. Republic of
Romania (ICSID Case No ARB/06/3) Decision on Respondent’s Preliminary Objections on Jurisdiction and
Admissibility (April 18, 2008); Alpha Projektholding GmbH v. Ukraine (ICSID Case No ARB/07/16) Award
(November 8, 2010); KT Asia Investment Group BV . Republic of Kazakhstan (ICSID Case No ARB/09/8)
Award (October 17, 2013) paras 111-39. The very rare exception that goes against the above clear line of
case-law is Venoklim Holding BV . Bolivarian Republic of Venezuela (ICSID Case No ARB/12/22) Award
(April 3, 2015).
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