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Norbert Tribl:1

Predestined future or persistent responsibility? 
Constitutional identity and the PSPP decision in the light 

of the Hungarian Constitutional Court’s most recent
practice2

1. Introduction

One of the most important areas in the discourse on the European dimension of constitu
tional law is the relationship between the Court of Justice of the European Union (CJEU) 
and national constitutional courts3, as the former is the authentic interpreter of EU law, 
while the latter is an authentic, erga omnes interpreter of national constitutions.4 How
ever, the issue of the relationship between these organs is in itself a consequence of the re
lationship between EU law and national constitutions being only seemingly regulated5, 
based on a fragile state of balance below the surface.6 The principle of the primacy of 
EU law over the constitutions of the Member States is not an expressis verbis clause laid 
down in the Treaties: the CJEU developed them in the van Gend en Loos and then the 
Costa v. E.N.E.L. decisions as general principles of EU law in the 1970s. However, the 
practice of the CJEU did not (even then) receive unreserved support from the Member 
States. From the 1970s onwards, the German Federal Constitutional Court declared in 
the Solange decisions that it reserved the right not to apply EU law against to German 
constitution if certain conditions were m et.7 However, the findings of the principle of 
the Federal Constitutional Court have never become a reality: since the creation of the 
reservation for the protection o f fundamental rights and the ultra vires test, the Federal 
Constitutional Court has never taken a position that would have applied the wording of 
Solange decisions to a concrete case or issue.8

1 PhD, Assistant research fellow, University of Szeged, Faculty of Law and Political Sciences, Institute of 
Public Law
2 The research for this paper has been carried out within the program Nation, Community, Minority, Identity 
-  The Role of National Constitutional Courts in the Protection of Constitutional Identity and Minority Rights 
as Constitutional Values as part of the programmes of the Ministry of Justice (of Hungary) enhancing the level 
of legal education.
3 Cf.: Ernő Várnay: A z Alkotmánybíróság és az Európai Bíróság. Együttműködő alkotmánybíráskodás? 
[The Constitutional Court and the European Court of Justice. Cooperative Constitutional Justice?] In: Állam- és 
Jogtudomány, 2019/2, pp. 63-91.
4 Attila V incze -  Nóra, Chronowski: Magyar alkotmányosság az európai integrációban [Hungarian 
Constitutionalism in the European Integration.] (Third, revised edition). HVG Orac, 2018, pp. 493-515.
5 Martin Belov: The Functions o f Constitutional Identity Performed in the Context o f Constitutionalization o f 
the EU Order and Europeanization o f the Legal Orders o f EU Member States. In: Perspectives on Federalism, 
2017/2, pp. 72-97.
6 László Trócsányi: Alkotmányos identitás és európai integráció. [Constitutional Identity and European 
Integration], In Acta Universitatis Szegediensis: acta juridica et politica, 2014/76, pp. 473-476.
7 Cf: BVerfGE 37, 271 -  Solange I., BVerfGE 73, 339 -Solange II.
8 Cf.: V incze-C hronowski 2018, pp. 197-218.



However, over the decades, as the European Union has become a community of values 
and internal tensions have intensified. The potential conflict between EU law and national 
constitutions has become a seemingly political debate, becoming a more and more often 
used synonym for Euroscepticism. Meanwhile, the absolute primacy of EU law over na
tional constitutions has become a doctrine. However, the risk of destabilization is coded 
into a system, which is based on an implicit integration of the absolute, no-exception 
primacy of EU law.9

However, in the midst of increasingly heated political debates, one of the most important 
legal problems of European integration remains, and we pay a serious price manifested 
in constitutional law for the lack of political consensus: certain parts of the relationship 
between the European Union and the Member States must be determined by the national 
constitutional courts and the CJEU. Thus, a force field is created where the originally 
neutral constitutional interpreters start to actively shape the integration process supple
menting the original functions of the continental (Kelsenian, centralized) system of con
stitutional justice. Due to the unstable situation created by the Treaties, Member States’ 
constitutional interpreters have been given a de facto new obligation: “to make heads or 
tails” of the relationship between the EU legal order and the Member States’ constitu
tional systems, of which they are the gatekeepers. If we approach this issue dogmatically, 
we could even say that in the continental, centralized model of constitutional justice, the 
functions of constitutional courts are complemented by a kind of “integrational func
tion”.10 The relationship between national constitutional courts and the CJEU, and the 
primacy of EU law over the constitutions of the Member States has been and still is 
sought to be maintained by the European Constitutional Dialogue, while the claim to de
fine these relations simultaneously supports the need to protect constitutional identity.11 
Perhaps, however, the real question is whether EU law takes precedence over national 
constitutions.

In the scientific discourse of recent years, we have repeatedly encountered glimpses of 
a moment of “open bread-breaking ”, when, due to the vagueness of the relationship 
between the two, these courts and these sources of law collided. On May 5, 2020, the 
German Federal Constitutional Court’s decision12 on the PSPP13 scheme seems to have 
actually reached such a moment o f “open bread-breaking”, although perhaps the subse
quent processes are and will be less intense than we first might have thought. Despite all 
this, the decision provoked heated debates and stirred up national and European emotions 
as well, all providing different narratives for why it was bom and what it actually means 
for the future.

9 C.f.: R. Daniel Kelemen -  Piet Eeckhout -  Federico Fabbrini -  Laurent Pech -  Renáta Urrz: National 
Courts Cannot Override CJEU Judgments. A Joint Statement in Defense o f the EU Legal Order. On Verfas- 
sungsblog: https://verfassungsblog.de/national-courts-cannot-override-cjeu-judgments/
10 The phenomenon is somewhat similar to the form of responsibility for Jntegrationsverantwortung” de
scribed later, which was developed by German constitutional law.
11 Cf.: Endre Orbán: Quo vadis, „alkotmányos identitás"? [Quo vadis, „Constitutional Identity”?] In: 
Közjogi Szemle, 2018/3
12 2 BvR 859/15 -, paras. (1-237),
13 Cf.: https://www.ecb.europa.eu/mopo/implement/omt/html/pspp.en.html

https://verfassungsblog.de/national-courts-cannot-override-cjeu-judgments/
https://www.ecb.europa.eu/mopo/implement/omt/html/pspp.en.html


The present study has only a limited purpose in examining the decision of the German 
Federal Constitutional Court. However, its aim is to present the similarities that can be 
explored between the previous practice of the Hungarian Constitutional Court (HCC) and 
the PSPP decision of the Federal Constitutional Court. When we are examining PSPP in 
the light of the practice of the HCC, Decisions 22/2016. (XII. 5.) AB (on the meaning and 
elements of constitutional identity), and 2/2019. (III. 5.) AB (examining the relationship 
of EU legal order and the Fundamental Law of Hungary (HFL) in the light of Article E) 
of the HFL) will provide the baseline for comparison.

2. The PSPP Decision -  2 BvR 859/15

In the Decision 2 BvR 859/15 (PSPP decision), the Federal Constitutional Court made a 
number of findings defining European integration and the EU legal order, which, how
ever, can only be classified as “anti-integration” provisions at a very sloppy and super
ficial first reading. (Surprisingly, the decision has been widely criticized for exactly the 
above.'4) The genesis of the Federal Constitutional Court’s decision is not rotted in an 
anti-integration sentiment, but in the legal doctrine of Integrationsverantwortung15 de
veloped in German constitutional law, which literally refers to a form of “integrational 
responsibility”14 15 16 17 of the German constitutional organs -  in the current case the Federal 
Government, the Bundestag and the Federal Constitutional Court - ,  in other words their 
constitutional responsibility for the integration process (Integrationsprogramm,T).

The responsibility of the German constitutional organs for the integration process is based 
on Article 23 (1) of the Fundamental Law of Germany, i.e. the integration clause of the 
Fundamental Law. According to the settled case law of the Federal Constitutional Court 
and the PSPP decision, the German constitutional organs, within their responsibility for 
the integration process, are obliged to take appropriate steps to implement and protect it.18 
However, the Federal Constitutional Court emphasized that the Integrationsverantwor
tung is not a unilateral instrument that obliges constitutional organs of Germany to accept 
the decisions of EU institutions without restrictions. On the contrary, it can be interpreted 
as the implementation of the Integrationsprogramm, i.e. the idea of integration enshrined 
in the TFEU, and as such, its masters are the Member States.19 Consequently, it is the 
responsibility of the German constitutional organs to comply with and enforce the acts of 
the EU institutions in so far as they are in line with the idea of the Integrationsprogramm 
in accordance with the Treaties. However, if the acts of these EU institutions run counter

14 Cf. R. Daniel Kelemen -  Piet Eeckhout -  Federico Fabbrini -  Laurent Pech -  Renáta UiTz: National 
Courts Cannot Override CJEU Judgments. A Joint Statement in Defense o f the EU Legal Order. On Verfas- 
sungsblog: https://verfassungsblog.de/national-courts-cannot-override-cjeu-judgments/ (2020. 11. 28.)
15 Michael Tischendorf: Theorie und Wirklichkeit der Integrationsverantwortung deutscher 
Verfassungsorgane. [Theory and Reality of the Responsibility for Integration of German Constitutional Organs.] 
In: Jus Internationale et Europaeum 129, Universität Augsburg, 2016, pp. 7-9.
16 Cf.: Gero K ellermann: Integrationsverantwortung und Verfassungsidentität -  Das Urteil des 
Bundesverfassungsgerichts zum Vertrag von Lissabon. [Responsibility for Integration and Constitutional 
Identity -  The Judgment of the Federal Constitutional Court on the Treaty of Lisbon.]. In: Akademie fur 
politische bildung tutzing, Akademie-Kurzanalyse, 2009/1, pp. 1-6.
17 Cf.: Christoph, Degenhart: Staatsrecht I., C.F. Müller GmbH, Heidelberg, 2019
18 2 BvR 859/15, 116.
19 2 BvR 859/15, 53, 89,105-109.

https://verfassungsblog.de/national-courts-cannot-override-cjeu-judgments/


to the “idea o f  integration ”, the responsibility of the German constitutional organs for 
process of European Integration requires them to take action against ultra vires acts, but 
at least to seek to mitigate their harmful effects.20

According to the Federal Constitutional Court, also argued in the preliminary ruling 
procedure, the ECB’s bond purchase program goes beyond the ECB’s and the ESCB’s 
powers, given that, in addition to its monetary policy implications for the Eurozone, it 
has economic policy consequences and long-term implications21, which fall exclusively 
within the non-delegated powers of the Member States.22 In its PSPP decision of 5 May 
2020 (merging several proceedings -  2 BvR 859/15, 2 BvR 980/16, 2 BvR 2006/15, 2 
BvR 1651/15), the Federal Constitutional Court found, in its decision of 11 December 
2018 in Preliminary ruling procedure C-493/17, that the CJEU stated that the ECB’s 
decisions and the PSPP program complied with the requirements of EU law, in particular 
proportionality without examining the merits of the ECB’s decisions in question or the 
long-term economic policy implications of the PSPP program.23 According to the Federal 
Constitutional Court, the CJEU’s review did not cover the real economic, long-term ef
fects of the PSPP and thus did not examine the merits of whether the ECB exceeded its 
monetary powers under primary law.24

According to the Federal Constitutional Court, the CJEU did not properly apply the pro
portionality test,25 so proportionality as laid down in the second sentence of Article 5 
(1) and (4) TEU could not fulfill its function of protecting Member States’ powers and 
preventing ultra vires acts, thus emptying the principle of delegation of power enshrined 
in the second sentence of Article 5(1) and Article 5 (4) TEU.26 According to the Federal 
Constitutional Court, the fact that the CJEU did not properly assess the economic policy 
implications of the PSPP (or marginalized it, quasi subordinated it to the monetary objec
tives of the Eurozone27) is an arbitrary interpretation of EU law28 which allows the ECB 
to go beyond the powers conferred on it by the Treaties (monetary policy) and ultimately 
excludes its activities entirely from the possibility of judicial review.29 This leads to a 
precedent-setting practice which would allow the EU institutions, in this case the ECB, 
to establish or extend their own powers (Kompetenz-Kompetenz30), which is contrary to 
integration efforts and the provisions of the Treaties.31 Therefore, the Federal Constitu
tional Court does not consider itself bound by the interpretation of the law contained in 
the CJEU’s decision.32 According to the Court, since the CJEU’s decision was due to 
an insufficient examination of the principle of proportionality, and in view of the above

20 2 BvR 859/15, 89, 105-106, 107, 109, 116, 231.
21 2 BvR 859/15, 133, 136, 139, 159, 161-162.
22 2 BvR 859/15, 109, 120, 127, 136.
23 2 BvR 859/15,2,6, 81, 116, 119-120, 161-162.
24 2 BvR 859/15, 116-120, 133.
25 2 BvR 859/15, 116, 126-128.
26 2 BvR 859/15, 6b, 6c, 116, 119, 123-126.
27 2 BvR 859/15,120-122, 161-163.
28 2 BvR 859/15, 112-113.
29 2 BvR 859/15, 156.
30 2 BvR 859/15, 102, 156.
31 2 BvR 859/15, 102, 105-106, 116.
32 2 BvR 859/15, 154, 163, 178.



consequences, it does not ensure properjudicial review of the ECB’s decisions33 and thus 
extends the powers of the EU institutions.

According to the Federal Constitutional Court, the German constitutional organs, such 
as the Federal Government, the Bundesbank and the Court itself, have a constitutional 
obligation to protect the principle of democracy, which is protected by Articles 20 and 79 
of the GG (Grundgesetz). The second one is the eternity clause, which is the main source 
of Germany’s constitutional identity.34 In the decision, the Federal Constitutional Court 
explains that the German people, due to their sovereignty, have the right to democrat
ic self-determination, the principle of democracy, which is a fundamental constitutional 
factor that cannot be endangered by the integration process.35 The system of division 
of competences is intended to ensure the preservation of the principle of democracy -  
and sovereignty of the people -  and thus democratic legitimacy during the integration 
process. In order for the decisions of the EU institutions to have requisite democratic 
legitimacy, they must be traceable to the provisions of the Treaties and to the idea of the 
integration that creates them. The stability of the division of competences is intended to 
be ensured by the requirement of proportionality, and any failure to comply with it risks 
destabilizing the division of competences within the European Union.36 According to the 
decision, the idea of integration does not infringe the principles of popular sovereignty or 
democracy as long as the decisions of the EU institutions and bodies are not ultra vires, 
i.e. they remain within the scope of the powers deriving from the Treaties, which are in
tended to be ensured by one of the main principles of the European Union, the delegation 
of powers and the requirements (and guarantees) imposed on it.37

The decision states that if the CJEU’s interpretation of the law does not respect the pow
ers set out in Article 19 (1) TEU and goes beyond them38, it violates the minimum require
ment of democratic legitimacy of EU acts and thus the decision -  in the light of the above 
-  is not applicable in relation to Germany.39 The Federal Constitutional Court therefore 
does not consider the judgment of the CJEU in the preliminary ruling procedure to be 
binding on it, given that its consequences are contrary to the basic idea of integration40 
and lead to a misuse of powers. At the same time, the Federal Constitutional Court shares 
the view of the petitioners in the underlying constitutional complaint procedure that the 
PSPP deprives the Bundestag of its budgetary powers as enshrined in the GG, thereby 
violating Germany’s constitutional identity.41

According to the Federal Constitutional Court, the CJEU has not carried out an in-depth 
review of the ECB’s bond repurchase program42, as a result of which the relevant ECB de

33 2 BvR 859/15, 156,111-113,116-119.
34 2 BvR 859/15, 115,230.
35 2 BvR 859/15, 100-101.
36 2 BvR 859/15, 101,158.
37 2 BvR 859/15, 142,158.
38 2 BvR 859/15, 154-156.
39 2 BvR 859/15, 2, 154, 157-158.
40 2 BvR 859/15, 113, 116.
41 2 BvR 859/15, 1, 33-42.
42 2 BvR 859/15, 119,123, 126.



cisions, and thus the PSPP, are not subject to adequate judicial review.43 According to the 
Federal Constitutional Court, the PSPP violates the GG because certain of its provisions, 
and in particular its long-term effects, goes beyond monetary policy and falls44 45 within 
the scope of economic policy. Thus, in particular, the risk-sharing scheme of the PSPP 
constitutes a budgetary commitment which falls within the competence of the Bundestag. 
45 According to the Federal Constitutional Court, the ECB exceeds its powers under the 
Treaties if its decisions have diversified economic or social policy implications which 
already fall within the competence of the economic policies of the Member States.46 
According to the Federal Constitutional Court, the bond purchase program could have an 
impact on public debt, private savings, pensions and the pension system, real estate prices 
and rescuing non-marketable companies as well.47

In addition to the ultra vires declaration of the ECB’s bond purchase program (and the 
decisions on which it is based) and of the CJEU’s preliminary ruling decision, the Federal 
Constitutional Court stated that it was contrary to the GG that the Federal Government 
did not challenge the decisions underlying the ECB’s bond purchase program, in which 
the ECB did not substantially examine or assess whether the bond purchase program 
complied with the proportionality requirement. It did so, inter alia, with regard to the inte
gration responsibilities of the German constitutional organs (Integrationsverantwortung), 
the principles of democracy and popular sovereignty.48

In its PSPP decision, the Federal Constitutional Court has called the Federal Government 
in the context of their integration responsibilities to prevent an EU institution, in this case 
the ECB, from taking a decision on the budget (and thus German constitutional identity) 
beyond its powers. In the decision, the Court called the Federal Government to demand 
a comprehensive proportionality test in the context of the PSPP and, given its integra
tion responsibilities, to ensure that the PSPP does not violates the German constitutional 
identity and Member State competences while remaining within the competence of the 
Treaties.49

The PSPP decision of the Federal Constitutional Court states in several points that the 
ultra vires acts are not binding on German public organs in the light of the above and as a 
result of the provision in point 10 of the of the decision and in point 235 of the reasoning, 
the Federal Bank can only take continue to participate in the PSPP program if the ECB 
conducts an appropriate proportionality analysis of the economic policy implications of 
the PSPP. The Federal Constitutional Court also ordered the Federal Bank to place on the 
market assets already purchased under the PSPP.50

43 2 BvR 859/15, 156.
44 2 BvR 859/15, 6b, 122, 133, 135,138-139,163, 165.
45 2 BvR 859/15, 8, 116.
46 2 BvR 859/15, 6c, 139.
47 2 BvR 859/15, 6c, 139.
48 2 BvR 859/15, 6a-  10, 232.
49 2 BvR 859/15,230-232, 234-235.
50 2 BvR 859/15, 235.



3. Decision 22/2016. (XII. 5.) AB on the interpretation of Article E) (2) of the 
Fundamental Law of Hungary

Decision 143/2010. (VII. 14.) AB of the Hungarian Constitutional Court (also known as 
the “Lisbon decision” of the HCC) was the first such ruling in Hungary that examined 
the constitutionality of the Act CLXVIII of 2007 on the promulgation of the Treaty of 
Lisbon. The decision has been subject of heavy criticisms for its approach and a limited, 
tangential discussion of the dogmatic problems of the conflict between Union and domes
tic (Member State) law. The decision also failed to address the issue of the protection of 
national sovereignty as part of EU integration, the issue was only brought up in one of 
the concurring opinions.51 In 2010, the HCC did not essentially mark the constitutional 
direction to follow regarding the relationship of the Hungarian legal system and European 
integration. However, with their decision 22/2016. (XII. 5.) AB, the HCC took to con
sider the interpretation of Article 4 (2) TEU in light of the “integration clause” of the FL 
(primarily Article E) and to answer the questions it left open in the (first) Lisbon decision.

At the same time, the HCC also opened a Pandora’s box: it thwarted the concept of con
stitutional identity into the center of Hungarian constitutional theory. In 2016, however, 
constitutional discourse did not revolve around any “integrational” responsibilities of the 
Member States constitutional courts, we have the PSSP decision to thank for this addition 
to the current debate. Regardless, the frequent demergence of notions such as constitu
tional identity and constitutional dialogue in national constitutional case-law have un
doubtedly already pointed in this direction.

The second time around, after the first “botched” Lisbon decision, the Commissioner for 
Fundamental Rights petitioned the HCC regarding the interpretation of certain provisions 
of the Hungarian Fundamental Law, among others the “integration clause” [Article E) 
para (2)], which reads like this: “In order to participate in the European Union as a 
Member State, and on the basis o f  an international treaty, Hungary may, to the extent 
necessary to exercise the rights and fulfil the obligations set out in the founding treaties, 
exercise some o f its competences deriving from the Fundamental Law jointly with other 
Member States, through the institutions o f the European Union. ” The clause continues 
with the following (third) paragraph: “The law o f  the European Union may stipulate 
generally binding rules o f  conduct subject to the conditions set out in paragraph (2). ”52 
The Commissioner’s petition was filed in relation to the provisions of Article XIV and 
Article E (2) of the FL in view of the prohibition of group expulsion, and asked for the 
interpretation of Article (E) (2) (i) regarding whether Hungary was obliged to implement 
measures that are in violation of the FL; (ii) whether an EU act could violate fundamental 
rights; and (iii) the Commissioner asked for further “guidance” in relation to ultra vires

51 László Trócsányi emphasized in his concurring opinion that when Member States have transferred some 
of their powers to the EU organs, did not give away their statehood, sovereignty and the essence of their inde
pendence. The Member States retained the right of disposal to the fundamental principles of their constitution 
that are indispensable for maintaining statehood and constitutional identity. The state, joining the integration, 
maintains the state sovereignty without a separate declaration, as it is the basis of the constitutions of the 
Member States (and the Community legal order). Cf. László Trócsányi’s concurring opinion in the Decision 
143/2010. (VII. 14.) AB.
52 Cf. Article E) (2) -  (3) of the FL



actions of the EU.53 The HCC separated the questions in the petition and considered the 
interpretation of Article XIV in a separate procedure, while the questions concerning 
Article E) have been discussed above.54 Following the presentation of the petition and 
the determination of its competence, the HCC engaged in a broad-ranging comparative 
examination into the high court practices of the Member States.55

As a result,56 57 the position of the HCC is that in exceptional cases and as a last resort (“ul
tima ratio”) it is possible to examine “whether exercising competences on the basis o f  
Article E) (2) o f  the Fundamental Law results in the violation o f human dignity, the essen
tial content o f  any other fundamental right or the sovereignty (including the extent o f the 
competences transferred by the State) and the constitutional self- identity o f  Hungary. ” 
57 Regarding the possibility of an exercise of competences under Article E) (2) infringing 
fundamental rights, it is determined by the HCC that any exercise of public authority in 
the territory of Hungary (including the joint exercise of competences with other Member 
States) is linked to fundamental rights.58

In this second “Lisbon decision” of the HCC (the so-called “Identity decision”), the HCC 
argued, using a very strange and untranslatable terminology, that the “self-identity” of 
Hungary is to be understood under the concept of constitutional identity, and the scope 
of this identity can only be considered on a case-by-case basis, based on the “whole Fun
damental Law and certain provisions thereof in accordance with the National Avowal 
and the achievements o f  the historical constitution -  as required by Article R) (3)59 o f  
the Fundamental Law. ” 60 At the same time, the HCC regards constitutional identity as a 
bridge between Member States and European integration when it states that the protection 
of constitutional identity should be granted in the framework of an informal cooperation 
with the Court of Justice of the European Union -  namely constitutional dialogue -  based 
on the principles of equality and collegiality.61

With reference to the German Solange decisions62 63, the HCC declared that it must act 
with regard to the possible application of European law in protecting fundamental rights. 
However, the HCC also noted, as a last resort, that “it must grant that the joint exercising 
o f competences under Article E) (2) o f  the Fundamental Law would not result in violating 
human dignity or the essential content o f  fundamental rights. ”63 With regard to ultra 
vires acts, the HCC emphasized the fact that the “Integration clause” of the FL allows 
for the application of the EU legal acts in Hungary but also means the limitation of any

53 Decision 22/2016. (XII. 5.) CC [1] -  [21]
54 Decision 22/2016. (XII. 5.) CC [29]
55 Decision 22/2016. (XII. 5.) CC [33] -  [45]
56 Regarding the decision, the dominance of the comparative investigation, sometimes its exclusivity, is 
expressed as a criticism in Hungarian legal literature. See more: DrinOczi 2017, p. 6.
57 Decision 22/2016. (XII. 5.) CC [46]
58 Decision 22/2016. (XII. 5.) CC [47] -  [49]
59 According to Article R (3) of the Fundamental Law: “The provisions o f the Fundamental Law shall be 
interpreted in accordance with their purposes, the National Avowal contained therein and the achievements o f 
our historical constitution. ”
60 Decision 22/2016. (XII. 5.) CC [64]
61 Decision 22/2016. (XII. 5.) CC [63]
62 For more detail see: Decision Solange I. and II.
63 Decision 22/2016. (XII. 5.) AB [49]



joint exercise of competences.64 In accordance with the above, based on Article E) (2) FL 
and Article 4 (2) TEU, as a constraint on the joint exercise of powers within European 
integration, the HCC established the “sovereignty control” and “identity control” tests 
based on an influence from the German Federal Constitutional Court’s (GFCC) past cases 
(elaborated for the protection of Hungarian constitutional identity).65 In this context, the 
Constitutional Court essentially declared and strengthened the consensus on constitu
tional identity in Hungarian academic literature, when it stated that the Constitutional 
Court is the supreme guardian of the protection of constitutional self-identity.66 However, 
following this declaration of principle, the HCC noted that “the direct subject o f  sover
eignty- and identity control is not the legal act o f the Union or its interpretation, therefore 
the Court shall not comment on the validity, invalidity or the primacy o f  application o f  
such Union acts. ”67

Academic circles in Hungary and also internationally took note of the HCC decision in a 
controversial manner.68 One of the biggest criticisms the decision received is that it may 
raise more questions about the relationship between national and EU law than it can an
swer.69 Despite the fact that the HCC has laid out the results of a broad-ranging compara
tive overview of different constitutional jurisdictions in Europe in the justifications for its 
decision, its position was most significantly influenced by the judgments of the German 
Constitutional Court as noted above regarding the two tests. The HCC was criticized for 
too many references to the practice of European constitutional (and supreme) courts (in 
the name of the constitutional dialogue), at the same time, despite the declarations of the
oretical significance in the decision, the relationship between Hungarian national law and 
the legal order of the European Union was not exactly determined in the decision.70 As far 
as European judicial dialogue is concerned (not as a criticism, but rather as an opportuni
ty for constitutional courts), the applicability of the preliminary reference procedure has 
been mentioned by scholars as a future possibility on the issue which was sat aside by the 
jurisprudence of the HCC.71 (It should be noted that HCC is not precluded from initiating 
referrals to the CJEU -  as the authentic interpreter of the EU law -  on this issue72 with 
reference to the identity-test. Especially since HCC has made an abstract interpretation 
of the Article E of FL73 and did not decide on the concrete conflict between EU law and 
national law in the “Identity decision”.)

64 Decision 22/2016. (XII. 5.) AB [53]
65 Decision 22/2016. (XII. 5.) AB [54]
66 Decision 22/2016. (XII. 5.) AB [55]
67 Decision 22/2016. (XII. 5.) AB [56],
68 Cf. Ágoston M ohay -  Norbert Tóth: Decision 22/2016. (XII. 5.) AB on the Interpretation o f Article E) (2) 
o f the Fundamental Law. In: American Journal of International Law, 2017/2, pp. 468 -  475.
69 Nóra Chronowski -  Attila V incze: Alapjogvédelem, szuverenitás, alkotmányos önazonosság: az uniós 
jog érvényesülésének új határai? [Protection of fundamental rights, sovereignty, constitutional identity: 
new frontiers for EU law?]. In: Szuverenitás és államiság az Európai Unióban. [Sovereignty and statehood 
in the European Union.]. ELTE Eötvös Kiadó, Budapest, 2017, p. 93., Tímea Drinóczi: A 22/2016 (XII.5.) 
AB határozat: mit (nem) tartalmaz, és mi következik belőle -  Az identitásvizsgálat és az ultra vires közös 
hatáskörgyakorlás összehasonlító elemzésben. [Decision 22/2016 (XII.5.) AB: What (does not) It Contains 
and What Follows from It -  Identity Testing and Ultra Vires Joint Exercise of Competences in a Comparative 
Analysis.]. In: MTA Law Working Papers, 2017/1, pp. 1-6., 10-11.
70 Chronowski -  V incze, p. 96.
71 Chronowski -  V incze, p. 122.
72 Chronowski -  V incze, p. 109.
73 Cf. Article 38 of the HCCA



Another fundamental concept in the decision, besides that of European constitutional 
dialogue, is the notion of (national) constitutional identity.74 In the European view,75 there 
is academic consensus on the fact that the exact meaning and content of constitutional 
identity (which shall contribute to the “self-definition” of the constitutional systems of 
the respective Member States; as the ensemble of fundamental constitutional provisions 
and institutions with historical origins defining the constitutional system) has not yet been 
defined, however, the ultimate interpretation and concept of constitutional identity must 
materialize in the practice of the constitutional courts of the Member States in charge 
of the interpretation of the constitution and be consistent with the case law of the CJEU 
and the provisions of Lisbon Treaty. The indefinite nature of the constitutional identity 
concept has amounted to academic views debating the incorporation of an undefined 
concept into the practice of the HCC, which resulted -  according to some -  in further 
uncertainties.76 Hungarian authors posited that the HCC decision does not make it clear 
what exactly “protecting the constitutional identity of Hungary” means, i.e. what identity 
is based on Hungary’s historical constitution”.77

Taking everything into account (facts and opinions), the representatives of the Hungarian 
legal literature are in consensus that Decision 22/2016. (XII. 5.) AB is a landmark ruling 
-unavoidable in discussions on the topic of constitutional identity; a milestone, which 
obviously outlines the future direction of HCC jurisprudence on similar matters.78 By this 
decision, the HCC joined those European constitutional courts who apply the concept 
of constitutional identity as an element of the relationship between EU law and national 
constitutions. On the other hand, the HCC has ruled in favor of the importance of consti
tutional dialogue, which forecasts an increase in the role of national constitutional courts 
in the European integration process. Not just as individual bodies, but as a conglomerate 
(cf. Verfassungsgerichtsverbund): looking at the challenges facing the European Union in 
the 21 st century, we need to talk not about the role of a constitutional court, but about the 
role of constitutional judiciary in the integration process.

4. Decision 2/2019. (III. 5.) AB

Unlike the “Identity decision”, in Decision 2/2019. (III. 5.) AB the HCC approached the 
relationship between the European legal order and the national constitution not through 
constitutional identity, but specifically through the integration clause of the FL. It was 
concluded that the HCC’s authentic (erga omnes) interpretation of the FL should be

74 The concept of constitutional identity has extensive legal literature across European, for a well-rounded 
collection see e.g.: Alejandro Saiz A rnaiz -  Carina Alcoberro Llivina (eds.): National Constitutional Identity 
and European Integration. Intersentia, Cambridge -  Antwerp -  Portland, 2013.
75 The concept of constitutional identity appears in a different approach in the Anglo-Saxon legal systems 
and in the European integration. In Anglo-Saxon approaches, constitutional identity is understood as the 
interpretation of legal institutions in conformity with the constitution.
76 Drinóczi, p. 13.
77 Ibid.
78 Cf.: László, B lutman: Szürkületi zóna -  Az Alaptörvény és az uniós jog viszonya. [Twilight Zone -  
Relationship between the Fundamental Law and EU law]. In: Közjogi Szemle, 2017/1, pp. 1-14.



respected by all other organs (national and European).79 The case was relevant to the 
awarding of refugee status, and the HCC held that the Hungarian State is not constitu
tionally obliged to award such status to all applicants.80 Based on the petition submitted 
by the Government, the HCC had to answer three questions, for which it had to interpret 
Articles R) (1), E), 24 (1) and XIV (4) of the FL.81

Based on the petition, the particular constitutional problem addressed in the case was the 
relation between the FL and the legal order of the European Union, more specifically the 
HCC’s monopoly of interpreting the FL. The background of the case was the formal no
tice sent by the European Commission regarding the compliance with EU law of the Act 
VI of 2018 on amending certain Acts relating to measures to combat illegal immigration 
and the Seventh Amendment82 of the FL. According to the Commission’s interpretation, 
the amended Article XIV of the FL on asylum violated certain Articles of the Directive 
2011/95/EU of the European Parliament and of the Council of 13 December 2011 on 
standards for the qualification of third-country nationals or stateless persons as benefi
ciaries of international protection, for a uniform status for refugees or for persons eligible 
for subsidiary protection, and for the content of the protection granted. According to the 
petitioner, in the context of this interpretation of the FL, a particular constitutional issue 
has been raised regarding the relationship between the interpretation of the FL by an or
gan of the EU and the authentic interpretation provided by the HCC.83

With regard to the above, the petitioner asked the following questions:84

(i) Can it be concluded from Article R (1) of the FL that, as the basis of Hungary’s 
legal system, the FL is at the same time the source of legitimacy for all sources 
of law -  including the law of the European Union under Article E) of the FL?85 
(First Question)

(ii) Does it follow from Article 24 (1) of the FL that the HCC’s (authentic -  erga 
omnes) interpretation of the constitution may not be derogated by any interpre
tation provided by other organs? (Second Question)

(iii) In case of an affirmative answer to the second question, how does the HCC 
provide a genuine interpretation of the second sentence of Article XIV (4) of 
the FL with regard to the right to asylum, by taking into account the Seventh 
Amendment? (Third Question)

79 The English version of the decision is available in the following link: https://hunconcourt.hu/uploads/ 
sites/3/2019/03/2_2019_en_final.pdf
80 Justices Egon Dienes-Oehm, István Stumpf, Mária Szívós and András Zs. Varga attached a concurring 
reasoning, while Justices Ágnes Czine, Imre Juhász, Béla Pokol and László Salamon attached dissenting opin
ions to the Decision.
81 Cf. Decision 2/2019. (III. 5.) AB [7]
82 The Seventh Amendment of the FL was adopted on 20 June 2018. See in details: Márton, Sulyok -  
Norbert, Tribl: Chronicle on Hungarian Constitutional Law 2018. In: European Review of Public Law, 2018/4, 
pp. 1225-1257.
83 Cf. Decision 2/2019. (III. 5.) AB [2]
84 The arguments and detailed reasons given by the petitioner are set out in points [4] -  [6] of the decision.
85 About the position of EU law in the case law of the HCC between 2012 and the current examined decision 
see: Márton, Sulyok -  Lilla Nóra, Kiss: In Unchartered Waters? The Place and Position o f EU Law and the 
Charter o f Fundamental Rights in the Jurisprudence o f the Constitutional Court o f Hungary. In: Hungarian 
Yearbook of International Law and European Law. 2019/1, pp. 395-417, 397-402.

https://hunconcourt.hu/uploads/


In answering the first question, the HCC pointed out that according to Article R) (1) of the 
FL, the FL shall be the foundation of the legal system of Hungary and Article E) thereof 
contains the constitutional basis upon which Hungary participates, as a Member State, in 
the EU and which also serves as a constant basis for the enforcement of the Union’s law 
as internal law, as well as for the direct applicability.86 In its decision, the HCC recalled 
that Article E) (1) of the FL specifies the participation in the development of European 
unity as an aim of the State. The HCC noted with reference to the so called “Lisbon deci
sion”87 (cf. above), that this participation is not self-serving as it should serve the purpose 
of expanding human rights, prosperity and security.88 The HCC pointed out that Hungary 
participates in the EU as a Member State in the interest of developing European unity, 
for the purpose of expanding the freedom, prosperity and security of European nations.89 
(The rules contained in Article E) and the interpretation of the HCC therefore are consist
ent with the terminology of ‘Integrationsprogramm ’ used in German constitutional law, 
as presented above.90)

This decision of the HCC highlighted that EU law as internal law does not fit into the 
hierarchy of the domestic sources of law specified by the FL under Article T): it is a set of 
laws to be applied mandatorily on the basis of the constitutional order incorporated in the 
FL and the HCC has no competence to annul EU law.91 (The HCC may only apply such 
legal consequence under Article 24 of the FL to the legal regulations listed in Article T) 
(2), while EU law provides for generally binding rules of conduct on the basis of Article 
E) (3).)92 According to the HCC, therefore, the Court’s lack of competence to annul EU 
law results from the fact that Union law is not part of the system of the sources of law 
according to Article T) and there is a separate constitutional provision that makes Union 
law, as a mandatorily applicable law, part of the legal system.93

The HCC pointed out that the transfer of competences on the basis of Article E) (2) of 
the FL is based on the Founding Treaties as international treaties signed by the Member 
States, ratification of which requires a majority required for the adoption of a constitution 
under Article E) (4).94 In the opinion of the HCC, the requirement of a majority for the 
adoption of a constitution specified in Article E) (4) results in the obligation of a coop
erative interpretation of the law and the Union law shall enjoy a primacy of application 
in contrast with the internal law created by the domestic legislator. The HCC cited the 
jurisprudence of the GFCC stating that “the uniform enforcement o f  the European law 
in the Member States is o f central importance concerning the success o f  the European

86 Decision 2/2019. (III. 5.) AB [14]
87 Decision 143/2010. (VII. 14.) AB
88 Decision 2/2019. (III. 5.) AB [15]
89 Decision 2/2019. (III. 5.) AB [15]
90 Cf. Degenhart 2019, BVerfG, 2 BvR 859/15, 116.
91 Decision 2/2019. (III. 5.) AB [20]
92 Cf. Ondrej, Hamuuák -  Márton, Sulyok -  Lilla Nóra, Kiss: Measuring the 'EU’-Clidean Distance Between 
EU Law and the Hungarian Constitutional Court -  Focusing on the Position o f the EU Charter o f Fundamental 
Rights. In: Czech Yearbook of Public & Private International Law, 2019/10, pp. 130-150, 133-137.
93 Decision 2/2019. (III. 5.) AB [20]
94 Decision 2/2019. (III. 5.) AB [21]



Union ”95 and the legal community of the 28 members could not survive without the uni
form enforcement and effect of European law in the Member States.96 97

It should be noted that the HCC stated that restrictions can also be identified in Article E) 
of the FL: the joint exercise of competences “shall not limit the inalienable right o f  Hun
gary to determine its territorial unity, population, form o f government and state struc
ture”. The wording “some o f its ” competences originating from the FL as referred to in 
Article E) (2) may mean, in the view of the HCC, that concrete competences and the joint 
exercise of competences may take place “to the extent necessary The HCC recalled that 
the Founding Treaties at the time of the entry into force of the Treaty of Lisbon were al
ready examined and it was stated that the procedures of the treaty guarantee that “the Par
liament shall play a proactive role in controlling the “extent necessary” fo r  exercising 
the rights and performing the obligations originating from the founding treaties 97 The 
subsidiarity check and the proportionality test -  continued the HCC -  offer preliminary 
control, while with regard to adopted acts of legislation there is the annulment procedure 
which may be initiated at the CJEU.98

The HCC stated, in accordance with the “principle o f  maintained sovereignty”99, that EU 
membership shall mean the joint exercise of competences in an international community 
rather than a surrender of sovereignty.100 Moreover, in the decision, the HCC explained 
that the joint exercise of competences is allowed by the FL through the constitutional 
self-restraint of Hungary’s sovereignty. As a consequence, the limitations set by the FL 
shall also be respected in the case of the jointly exercised competences, in particular the 
protection of fundamental rights, which is “the primary obligation of the State” under 
Article I (1) of the FL as well as the inalienable elements of sovereignty in accordance 
with the last sentence of Article E) (2).101 The reasoning of the HCC is essentially in line 
with the PSPP decision of 5 May 2020, in which the GFCC stated that the German people, 
by virtue of their sovereignty, have the right to democratic self-determination, to enforce 
the principle of democracy, which is a fundamental constitutional factor that cannot be 
jeopardized by even the integration process (cf. above).

It should be noted that the direct context of the PSPP decision is ultra vires review of the 
EU legal acts, which did not arise before the HCC, so the parallel presented between the 
two decisions should only be assessed in the light of the underlying facts. Both decisions 
interpreted Member States’ obligations under EU law in the light of the basic idea of inte- 
gration/integrational process. However, a specific act that did not arise from the Founding 
Treaties meant the genesis of the constitutional problem in the PSPP decision, while the 
HCC interpreted the exact articles of the FL in the context of the EU law in its decision.

95 Cf. BVerfGE 73, 339, 368
96 Cf. BVerfGE- 2  Bvr 2735/14, 37
97 Decision 143/2010 (VII. 14.) AB, 708-709.
98 Decision 2/2019. (III. 5.) AB [22]
99 Decision 22/2016. (XII. 5.) AB [60], The English version of the decision is available online: here: https:// 
hunconcourt.hu/uploads/sites/3/2017/1 l/en_22_2016.pdf
100 Decision 2/2019. (III. 5.) AB [23]
101 Cf. Decision 22/2016. (XII. 5.) AB [97]



In essence, the HCC, similar to the PSPP decision, stated in Decision 2/2019. (III. 5.) AB 
that in the view of the CJEU the Union law is defined as an independent and autonomous 
legal order.102 However -  continues the HCC -  the EU is a legal community with the 
power -  in the scope and the framework specified in the Founding Treaties and by the 
Member States -  of independent legislation, concluding international treaties in its own 
name, and the core basis of this community are the international treaties concluded by the 
Member States.103

Finally, answering the first question of the petitioner, the HCC stated that the Member 
States are the masters of treaties and their acts on the national enforcement of treaties and 
ultimately the frameworks set by the Member States’ constitutions shall determine the 
extent of primacy enjoyed by Union law in the given Member State over the State’s own 
law and, on the basis of Article R) (1) of the FL, the foundation of the applicability of 
Union law in Hungary is Article E).104 105

At this point, Decision 2/2019. (III. 5.) AB can once again be paralleled with the PSPP de
cision. One of the basic arguments of the PSPP decision is the concept of Integrationsver- 
antwortung developed in German constitutional law, which can be interpreted as the form 
of a special constitutional responsibility of the German constitutional institutions for the 
integration process {lntegrationsprogramm).105 The responsibility of the constitutional or
gans for the integration process is based on Article 23 (1) of the GG, i.e. their integration 
clause. According to the settled case law of the GFCC, German constitutional institutions, 
within their responsibility for the integration process, are obliged to take appropriate steps 
to implement and protect it (i.e. the integration).106 However, the GFCC emphasized that 
the Integrationsverantwortung is not a unilateral instrument which obliges constitutional 
institutions to adopt decisions of the EU institutions in an unlimited manner. On the con
trary: it can be interpreted as an implementation of the idea of integration enshrined in the 
TFEU and as such its masters are the Member States107. Consequently, it is the responsi
bility of the German constitutional institutions to comply with and enforce the provisions 
of the EU organs in so far as they are in line with the spirit of the lntegrationsprogramm 
in accordance with the Treaties. However, if the acts of the EU institutions run counter to 
the “idea of integration”, the responsibility of the German constitutional institutions for 
EU integration requires them to take action against ultra vires acts, but at least to seek to 
mitigate their harmful effects.108

In essence, therefore, the starting point and conclusion of the two decisions is the same, 
but while the HCC made findings of principle, the GFCC had to take a position in a spe
cific case with an important integrational dimension.

102 Decision 2/2019. (III. 5.)AB [24]
103 Decision 22/2016. (XII. 5.) AB [32]
104 Decision 2/2019. (III. 5.) AB [24]
105 Cf. Kellermann 2009/1, pp. 1-6.
106 2 BvR 859/15, 116.
107 2 BvR 859/15, 53., 89., 105-109.
108 2 BvR 859/15, 89, 105-106, 107, 109, 116., 231.



In answering the second question, the HCC had to look at whether it follows from Article 
24 (1) of the FL that the HCC’s interpretation of the FL shall not be derogated by any 
interpretation provided by another (international) organ.109 110 (A similar issue was referred 
to the CJEU by the Romanian Supreme Court of Cassation in case C-357/19, in which 
the Supreme Court asked, inter alia, whether the primacy of EU law must be interpreted 
lowing the national court to disapply a decision of the constitutional court, handed down 
in a case concerning a constitutional dispute, binding under national law."0)

Answering the question in the reasoning, the HCC recalled Hungary’s obligations under
taken in international treaties, those arising from EU membership, and also the generally 
acknowledged rules of international law, and the basic principles and values reflected in 
them.111 The HCC cited one of its former decisions on the European arrest warrant and 
the act on which the decision is based and according to which: “the law o f the European 
Union is not a set o f rules enforced unconditionally and independently from the Member 
States ” decision, as the basis o f  the validity o f  Union law is the decision based on free 
determination in line with the national constitution o f the Member State on the intention 
to join the European Union and to ratify the amendment o f the founding treaties. Howev
er, i f  a State has made a decision on accession or on ratification, it has also undertaken 
to adopt all general and individual measures in accordance with Article 10, currently 
in force, o f the Treaty establishing the European Community for the performance o f  the 
obligations resulting from the founding treaties”."2 However, the HCC’s interpretation 
of the FL has an erga omnes character (similarly to all other constitutional courts of the 
Member States) and all organs or institutions shall respect it in their own procedures as 
the authentic meaning of the constitution.113

In addition to the above, the HCC recalled in the decision (with reference to its previous 
jurisprudence114) that the proceeding courts shall take into account each other’s authentic 
interpretations.115 The HCC considered Article E) of FL as a bridge between the FL and 
EU law and stated that “the creation of European unity”, the integration, sets objectives 
not only for the political bodies but also for the courts and the HCC itself, defining the 
harmony and the coherence of legal systems as constitutional objectives that follow from 
“European unity”.

Achieving the above -  continues the HCC - ,  the laws and the FL should be interpreted in 
a manner to make the content of the norm comply with the law of the EU. The view of the 
HCC was based on the presumption that both the Union law and the national legal system

109 Decision 2/2019. (III. 5.) AB [25]
110 Request for a preliminary ruling from the ¡nalta Curte de Casatie §i Justice (Romania) lodged on 6 May 
2019. Available online: http://curia.europa.eu/juris/document/document.jsf?text=&docid=217084&pagelndex- 
=0&doclang=en&mode=req&dir=&occ=first&part= 1 &cid=5642265
111 Decision 2/2019. (III. 5.) AB [26]
112 Decision 2/2019. (III. 5.) AB [30]
113 Decision 2/2019. (III. 5.) AB [35]
114 Decision 22/2016. (XII. 5.) AB [33], [63]
115 Decision 2/2019. (III. 5.) AB [36]

http://curia.europa.eu/juris/document/document.jsf?text=&docid=217084&pagelndex-=0&doclang=en&mode=req&dir=&occ=first&part=
http://curia.europa.eu/juris/document/document.jsf?text=&docid=217084&pagelndex-=0&doclang=en&mode=req&dir=&occ=first&part=


based on the FL aimed to carry out the objectives specified in Article E) (1) of FL.116 In 
essence, the starting point of the HCC corresponds again to what was written in the sub
sequent PSPP decision, in which it is stated that failure to respect Article 19(1) TEU vio
lates the minimum requirement of democratic legitimacy for EU acts117 and constitutional 
identity.118 Consequently, if the CJEU is required to respect the constitutional identity of 
the Member States, which arise from the constitution, it must necessarily interpret the 
constitution of the Member State. Vice versa, when the GFCC found that the CJEU had 
decided ultra vires, it necessarily carried out an interpretation of the TEU. Based on the 
reasoning above, in its answer to the petitioner’s second question the HCC stated that ac
cording to Article 24 (1) of the FL the HCC is the authentic interpreter of the FL, and its 
interpretation shall not be derogated by any interpretation provided by other organs and 
shall be respected by everyone. It was also stated that despite the above, in the course of 
interpreting the FL, the HCC shall take into account the obligations binding on Hungary 
on the basis of its membership in the EU and under international treaties.119

4.3. Answer to the Third Question

Finally, in the third question, the petitioner requested an interpretation of Article XIV (4) 
of the FL from the HCC. According to the petitioner, the exact meaning of this phrase 
( “shall not be entitled") of the Article XIV (4) could mean that a non-Hungarian national 
shall not be able to receive asylum if he or she arrived to the territory of Hungary through 
any country where he or she was not persecuted or directly threatened with persecution, 
but on the other hand it could also be interpreted in a way that although the affected appli
cant does not enjoy a fundamental right to get asylum and therefore the Hungarian State is 
not obliged to grant it, the National Assembly may provide for substantive and procedural 
rules on granting asylum to such persons as well.120

In answering the question, the HCC examined the context and content in which the phras
es “not entitled” and “have no right" have been used by other provisions of the FL and 
interpreted the provision of the FL by way of analogy.121 Based on these, the HCC found 
that the wording “not entitled to ” used in the second sentence of Article XIV (4) means 
that the right to asylum shall not be regarded as a fundamental individual subjective right 
in the case of a non-Hungarian citizen who arrived to the territory of Hungary through a 
country where he or she was not subject to persecution or the imminent danger of perse
cution.122 However, the HCC established that such persons do have a claim (protected as 
a fundamental right -  right to petition) to have their application decided by the competent 
authority on the basis of Article XIV (5) of the FL. Due to this claim protected as a fun
damental right, it is the duty of the National Assembly to lay down the fundamental rules 
on granting asylum in a cardinal Act.123
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The HCC pointed out, however, that based on the Universal Declaration of Human 
Rights, “no Contracting State shall expel or return ("refouler") a refugee in any manner 
whatsoever to the frontiers o f territories where his life or freedom would be threatened 
on account o f his race, religion, nationality, membership o f  a particular social group or 
political opinion ”, which means that paying full respect to the principle of non-refoule
ment is one of the minimum obligations explicitly undertaken by Hungary.124 125 Based on 
the above, the HCC stated in principle that “with account to the international undertak
ings applicable to Hungary, the last sentence o f Article XIV (4) o f  the Fundamental Law 
is actually setting out in the Fundamental Law the fact that in Article XIV (3) Hungary 
provides constitutional protection for the principle o f  non-refoulement, however, it refers 
to regulating in its national law at the level o f  an Act o f  Parliament, rather than in the 
Fundamental Law, to state what rules are applicable to those refugees who are not sub
ject to the principle o f  non-refoulement. ”,2S

To sum up, the HCC noted that during the decision-making process, the principle of con
stitutional dialogue was taken into account and the decision was made with respect to the 
accomplishment of European unity, which originates in Article E) (1) of the FL.126 The 
HCC noted as well, that it interpreted the second sentence of Article XIV (4) on the one 
hand for the purpose of reaching a conclusion, which is in line with the overall spirit of 
the FL and on the other hand to take into account compatibility with the relevant provi
sions of the Directive interpreted in the light of the Charter of Fundamental Rights, in the 
spirit of contributing to the development of European unity.127

It can be seen based on the above, that the HCC was presented with a legal problem 
that challenged all the national constitutional courts within the European integration. The 
HCC ruled on this problem using the possibilities available to it, but within the limits of 
its powers and competences. On the one hand, the decision is anchored by the FL and -  
on the other hand, simultaneously -  the consequences of the decision must not lead to a 
violation of an obligation arising international commitments under the FL. Concerning 
the third question, the HCC has identified the obligations arising from international trea
ties and the FL and concluded that the right to decide within this scope belongs to the 
National Assembly.

5. Summary

Although harsh criticism of both the PSPP decision and the relevant practice of the Hun
garian Constitutional Court is trending, one thing needs to be stated: both bodies took 
their decisions in the context of their assumed constitutional responsibility for European 
integration, in the light of the founding treaties and the process of integration.

The importance of these decisions is significant one by one, but more important is an
other, emerging trend that seems positive: one can point to the existence of a form of
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responsibility of the Member States’ constitutional courts for the European integration 
process. The undefined nature of the relationship between EU law and national constitu
tions (resulting from the supranational nature of the integration) forced European Con
stitutional Courts into a role that could also be seen as a functional change in terms of 
the entirety of the European constitutional judiciary. The role of European constitutional 
justice seems to be complemented by a kind of ‘integrational’ function: the European 
Constitutional Courts must no longer only defend their own national constitutions but 
must do so while taking into account the proper advancement of the integration process. 
They must do so in a way that respects the right of the Court of Justice of the European 
Union to an authentic interpretation of the Treaties; however, taking into account that the 
CJEU, as an institution of the European Union, is not entitled to take decisions ultra vires, 
against the framework set by the Treaties.

Just as we distinguish between substantive law and constitutional law rules in national 
law, we can distinguish by analogy between the “ordinary provisions” of the European 
legal order and the fundamental provisions arising from supranationalism. The primacy 
of EU law is beyond dispute, which is also safeguarded by the CJEU. However, the CJEU 
and the EU institutions are not federal bodies above the Member States, but they are much 
more like the Member States themselves, subordinated to the consensual frames of the 
Founding Treaties in the integration process. European Constitutional Courts, collective
ly, can build a bridge that can establish a balance between national legal systems and the 
supranational structures of the European Union. Based on all this, the European system 
of constitutional justice seems to play a key role in this constitutional matrix of responsi
bility for the integration process.
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