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HAPOIHU KIbUT'E: OCHOBHA IIHTAIbA
PETYJIMCABA XPUIIRAHCKUX, JEBPEJCKUX
U MYCJIUMAHCKUX BPAUHUX ITPABA™

CA’KETAK: Onnoc usmely cucrema rpahanckor Opadnor mpa-
Ba U KOH()CCHOHAIHNX M BEPCKHUX IIpaBa Y €BPOIICKOM KOHTEKCTY
CaCBHM j€ jacaH CBaKOM IPaBHHUKY jep je rpahjaHcko OpayHO MpaBo
HPOUCTEKIIO M3 KAHOHCKOT TpaBa, HAPOYUTO KaTOIMYKOT KAHOHCKOT
npaBa. CrcTeM KaHOHCKOT IIpaBa YTHIA0 je W OOIMKOBAO pa3MU-
LJbak-e MPaBHUKA Koju cy (opmupanu rpahaHcko OpadHo mpaso,
a OBO C€ OJJHOCH M Ha NPOTECTAHTCKU Opak. JeBPEjCKO M HCIaMCKO
OpavHO mpaBo, MehyTHM, 3HaUajHO ce Pa3NHKyjy O XpHumrhaHckor
HoMMarma 1 MPEeBacXoIHO Cy yroBopHe mpupone. OBaj pan uma 3a
Wb J1a YIIOpEeIu TpaBuiia OpadHoT MpaBa XpHIITNAHCTBA, jymanu3mMa
U McaaMa, KOpucTehn yrnopeaHonpaBHU METO, a Takohe ux rnopeau
ca Mahapckum cucteMoM OpadHor npasa. Pax ananusupa npenopad-
Hy TIPOLIENypy U MpOIEC CcTymama y Opak u ymopelyje mpaBuia o
pa3Boxy Koz oBe Tpu pesuruje. Pan npencrasiba kpahe ofjamrmemne
jemHe o1 BaYKHHX TeMa ayTOPOBOT JOKTOPCKOT UCTPaXKUBamba, Oynyhu
Jla je TIIaBHA TeMa HCTPakuBamba (aKyITaTUBHU Tpal)aHCKH Opak, of-
HOCHO MOTyhHOCT IpH3HaBama IPKBEHOT Opaka y rpahjaHckoM IpaBy
Mabhapcke. AyTop HacTOjH Jla CTeKHE MOTIYHHU]Y CIHMKY O IPaBHUM
KOHLIETITUMA TPH BEIMKE CBETCKE PENIMIHje W O onHOCy Mabhapckor
OpayHOr IpaBa MpeMa OBUM PEJIUTHjCKUM MIPABHUM CHCTEMHMA.

" e-mail: kasubarobert@gmail.com, qokTOpaHs.
" Pan je mpumsber 10. 2. 2024, a npuxsahieH je 3a o6jassbuBare 21. 10. 2024. roaune.
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Kuwyune peuu: penurujcku O6pak, rpaljaHcku Opak, jeBpejcKo
[paBo, LIEPH]jaT, MPABOCIABHO TPABO, JIyTEPAHCKO MPABO, KAIBHHH-
CTHYKO IIPABO, KATOJIUYKO TIPABO, YIIOPEIHO MPABO

YBOJI

[Ipu mpoyuaBamy (yHKIHOHHCAEma Opaka HEONMXOAHA je M TEMEJbHHUja
aHanm3a KOH()ECHOHAIHOT KaHOHCKOT MpaBa, Oymnyhm ma ce cucrtem OpadHOr
IpaBa y TOTOBO CBakKoj JIp)KaBU OCllaka Ha KOH(PECHOHATHO/BEPCKO OpauHO
npaBo. 3a yHopenHy aHannu3y KOH(GECHOHAIHOT LPKBEHOT IpaBa ayTop KOpu-
CTH YHOPETHONPABHU METOJ, 8 HAPOUUTO (YHKIIMOHAHU METOI.

»He Tpeba ma mocMarpaMo CTpaHM MPaBHHU CHCTEM OYMMa M JTOKTPH-
HAJIHUM OKBHPHMa COIICTBCHOT TPaBHOT CHCTeMa, Beh Ja HACTOjUMO 1a ra
mpeBasulemo, kopuctehu crospamime 'HEyTpanHe  elleMeHTe 3a mopeheme
IIPaBHUX cUCTeMa™,

Ka)kKe XOJIAHJICKM KoMmaparucra Mapk BaH XOKe,> a ayTop €€ y HOTIYHOCTH
CJaXke ca OBOM TBPAKOM, jep je YIpaBo y Momieny KOH(PpEeCHOHATHOT KaHOH-
CKOT' TIpaBa MOTPeOHO OCTABUTH 10 CTpaHu Beh MMo3HATE MpaBHE MUCHUILUINHE
W y3eTH y 003WMp TpaHCIICHACHTHE €JIEMEHTE PeJHTHjCKHX Ipasa. HapasHo,
TO TpeOa YMHUTH CaMO y OHOj MEpH Koja je HeolxoaHa 3a nopehemwe, Oymyhn
na HUje Moryhe mpaBHE HHCTHUTYILHjE IPKBCHUX U KOH()ECUOHAIHUX MPABHUX
CHUCTeMa MOPEJUTH ca WHCTHTYIMjama rpal)aHCKOT MpaBa Tako Jia ce Y huMma
nponal)e MoTITyHa MpaBHa CaryIaCHOCT.

VY cpemumTy OBe CTyaWje Cy Ipe CBera IMpaBHE HOPME PUMOKATOIHUKE,
TPKOKATONIMYKE, JTyTEPaHCKe, KaJIBHHUCTHYKE W MpaBOCIaBHE KOH(pECHje, Kao
W jyllau3Ma W Hciama, Koje ce OJHOCe Ha Opak, a ayTop HACTOjH Jia TEOJIOIIKO
yUeme y3Me Y 003Hp caMo Y OHOj MEpH Koja je HeoITXoJHa 3a IpaBHy orneHy. He
MOTY c€ y HOTIIYHOCTH Pa3[IBOjUTH TEOJIOUIKO YUCHE U IMPaBHE HOPME IpKaBa
jep cy mpaBHE HOpME Y OKBHPY KOH(ecHja H IpKaBa YBEK IMPOXKETE TCOIOTHU-
joM. Mehytum, na Ou ce Tymauwie y oKBUpy rpahaHckor mpasa, moTpeOHO je
aHAIIM3UPATH CaMoO MPABHO OJUTYYHUBAIHEC U PETYIATOPHE CHCTEME, TOK TEOJ0-
IIKe eJeMeHTe Tpeda CXBATUTH Ka0 MOPAJIHY M €MOTUBHY MOTHBAIIH]Y.

Moxxe ce MOCTaBUTH U MHUTAmhE y KOjOj MEPH M Ha KOjU HAauUH KOET-
3UCTHPAjy MPaBHU MPOIMUCH JApKaBe W I[PKBeHU npomnrcu. KaHOHCKO IpaBo,
KOje BaXU 3a MpPUMAJHUKE JaTe BEPOUCIIOBECTH, HCTE j& WM HUXKE IpPaBHE

2 Van Hoecke, M. (2015). Methodology of Comparative Legal Research. Law and
Method, 27. Ilpuctymseno 5. 2. 2024. https://www.lawandmethod.nl/tijdschrift/lawand-
method/2015/12/RENM-D-14-00001.pdf
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CHare y omHocy Ha 3akoHe apkaBe. CBakako ce Moke pehm ma Hujenna, ma
KOJIMKO Pa3BHjeHa, I[PKBEHA PErylaTuBa HE MOXE HaIMAIIHUTH JIPKABHY Pery-
JaTUBY, jep ApkaBa Jaje 3ajefHHYKa IpaBa CBHUM CBOjUM rpalaHHMa, TOK
pKkBa ypehyje mMarepujaqHO OCTBapeme TPAaHCIEHACHTHOT. AyTOop cMarpa aa
j€ MPUXBATJBUBHjH KOHIICTIT 110 KOjeM Cy JPKaBHO M IPKBEHO MPAaBO jESAHAKH
3a BepHHUKe, Oyayhu nma je mpasall mpaBHE peryiandje y o0a ciydaja UCTH:
ycMepaBame JbYACKOI JXKMBOTA Ka HOPMAJHOM TOKY, CIIpedaBame Iopeme-
haja, 3aoBosbaBajyhe penraBame CopoBa M MPUMEHA CBOjEBPCHOT MOPATHOT
KOJieKca. Y TaKBOM OKBHUDY, IPUXBATIHUBO je Jia Tpal)aHuH, KOju MPHITaJia HEKOj
BEPCKOj 3ajeTHUITN, He KOPUCTH HEKO O] IIpaBa Koja My Jiaje ApKapa, alld He U
Jla He MCIYHH HeKy Of CBOjuX o0aBe3a, Ia ce oBa CHTyaluja MOXXE CMaTpaTh
MOCEOHUM OJIHOCOM® y Cilyyajy Kaja NpHIaJHUK T€ BEpPCKE 3aje/IHHIe He
MOXKE J1a OCTBAapH MPaBo Koje My mpumnaja 300T HPKBEHUX mpomnuca.® YKOIHKO
LPKBEHU U JAPKaBHU 3aKOHH JIEITyjy TapaienHo, 6e3 mehycoOHor yTHIaja, Kao
1ITO je TO TPEHyTHO ciydaj y Mabhapckoj, mro je 3arapaHtoBaHo U OCHOB-
HUM 3aKOHOM, 3aCHOBaHUM Ha MPHUHIIUITY Bepcke croboje, moryha je capaama
n3Mely BepcKux 3ajeHuIa U IpsKaBe, 3aCHOBaHA Ha JOTOBOPY, IITO CE yodaBa
U y TIpaBHUM CHCTEMHMa BHIIIE JApkaBa EBporicke yHuje.

Takohe je murame n1a M ce APKaBHO M IPKBEHO 3aKOHOAABCTBO MOTY
U3jeIHAUYNTH WM YaK YIYHMHUTH ,,00aBe3HUM y )KUBOTY je[HE pxkKase. Y paay
koju ¢y 1994. rogune ob6jaBumu bamam Ckanna u [lerep Epne, omHOC 1ipKBe
U IpKaBe MOXE Ce MOCMaTpaTd W3 TPH MpaBHE MEPCHEKTHBE: MPBO, IpKaBa
MOXKE€ JIOHETH COIICTBEHE 3aKOHe Kojuma ypebyje omHoce ca IpKBama; Jpyro,
MOXKE€ MPUCBOJUTH LIPKBEHO 3aKOHOJIABCTBO Kao CBOje;’ u Tpefie, MOXe 3aKJby-
YHBATH Ccriopasyme ca mpkama.® Y HacTaBKy, ayTop MMa Hamepy Ja carieja
acIieKTe KOju ce OJHOCe Ha OCHOBHE (haze Mahapckor OpadHOr cuctema u Ja
UCIIUTa Yy KAKBOM Cy OJHOCY KaHOHCKO IPaBO HaBEAEHHX XpHIThaHCKUX KOH-
(decuja, kao u jynansma u uciama MeljycoOHO ¥ Jia JIM c€ €BEHTYaJHO yKIiarna
y HOpMe TpahaHcKor mpasa.

3 HopMe koje Ta KapakTepuliy J103BOJbaBajy OJCTYIarma O MPOMHCAHOT MOHAIIAka
y KOPHCT jeZlHe Off CTpaHa.

4 Ha npumep, murame abopryca, Koje je Ap)KaBa y OCHOBH oMOryhmuia, anu npumaj-
HHULU HCTe KOoH(ecuje (yrIaBHOM XpHUIIhaHM, ald ¥ BEPHULH JAPYTUX PENUTHja) HE MOTy
Ia uckopucre MoryhiHoct abopryca (y Hadeny), 3aTO LITO UM TO Bepa U LPKBEHH HPOIKCH
3a0pamyjy.

5V npouutoctu je 6uito 6e30poj 0OBaKBUX MPUMEPA; JIOBOJLHO j€ OCBPHYTH CE CaMO
Ha Bpaunu narent Joseda II, koju mpejcTaBiba yCBajambe KaTOIMYKOT OpavHOr 1paBa y Iie-
JIOCTH U EEr0BO MPETBAPABbE Y APIKABHU 3aKOH.

¢ V. Schanda, B., Erd6, P. (1994). Egyhdz és vallis a mai magyar jogban.
Bymumnemra: Szent Istvan Tarsulat, 15-16.
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MOI'YRHOCT I'PYIIMCAIBA BPAKOBA
HPEMA MOPAJIHUM U ITPABHUM OCHOBAMA

[TocToje nBa BaykHA acmeKkTa Ha Koja Tpeda 0OpaTUTH MaxKby MPUINKOM
UCTIHTUBaka KOH(PECHOHATHOT MM BEPCKOT KAHOHCKOT TIpaBa: ¢ jeIHe CTpaHe,
KOjy TMpaBHY KBaJIM(UKaNMjy Ho0Hja Opak y JaTo] BEpCKO] 3ajeAHHIN KU
PENIUTHjH, a C IpyTe CTpaHe, Jia JIU Ta BEPCKa 3ajeHHIIA WIIH PeIuThja cMaTpa
Opak rpahaHCKUM MM BEpCKUM YHHOM, HIH 000je.

Kaga je ped 0 KaTOMM4KOj, TPKOKATONNYKO] U MPAaBOCIaBHO] KOH(pecuju,
Opak je cakpaMeHT, Te CXOJHO TOME IIPKBEHH Opak yCIOCTaBJba HOBH IPAaBHU
ogHOC m3Mehy CynpyKHUKA, He3aBHCaH Ol OpavHe 3ajeJHHIC 3aCHOBAaHE Ipa-
hanckum OpakoM. YrpaBo 300r Tora oBe TpH KOH(ecHje cMaTpajy rpahaHcku
Opak matrimonium non existens W TPHUXBaTa]y MCKJbYYHBO LPKBEHH Opax.’
[IpoTrecTanTCKe IPKBE Mpe cBera cMaTpajy Aa je Opak rpahaHCKu 4uH, Y KOMe
ce OpauHa Be3a HE YCIOCTaBJba LPKBEHOM LiepeMoHHjoM Beh rpahanckum
YHHOM, a yJIOTa BEpCKe 3aje[[HHIIC ce CBOAM Ha Olarocuspame Beh 3acHOBaHE
OpauHe 3ajeTHuIIE.

Kana je peu o jeBpejckoj U MyCIMMAHCKO] PEJIMTHjH, Opak roTOBO Ja
HEMa peJMrujcKy uiu rpahaHcky OpavHy auMeHsHjy, Beh ce mocmarpa kao
YTOBOp, JIaKJIe MPEBACXOJHO Ka0 aKT y OKBHPY yrOBOPHOT IpaBa. Jymauszam
Be3yje M3BECHE BEpCKe YCJIOBE 3a Opak, aju CyIITHHY YMHU TOTIHUCUBAHE
Keliybe, OMHOCHO 3aKJbyuUerhe yroBopa u3Mel)y Mymikapua u xeHe. Y cirydajy
MYCIMMAHCKOT Opaka HH Taj MamU BEPCKH eleMeHaT Huje obaBe3zaH. CacBUM
j€ J0BOJHHO TIOTITUCATH W TIpeAaTH OpadyHu yroBOp, Ia ce TakaB Opak cmarpa
9UCTO TpaljaHCKUM YHHOM.

NNPEJABPAYHA ITPOLEAYPA

Y opemky 4:7 Ilopommunor 3akoHa, [pahaHcku 3akoHuK ypebyje
MOCTYMaK KOjU MOpa MPETXOAUTH CBAKOM Opaky CKIOMLEHOM y Mahapckoj.®
I'pahaHCkH 3aKOHMK caMO CyMHpa OCHOBHA IIPABUIIA, jep je MOCTYMHaK JEeTaJbHO
perynucan 3akonom I u3 2010. roause o Bohjewy Matudne eBuaeHImje.’ [peu

"Vm. Erd6, P. (1991). Egyhdzjog. Bynumnewra: Szent Istvan Tarsulat, 398.

8 Vi, Vékas, L., Gardos, P. (2020). Nagykommentar a polgari torvénykonyvhoz.
bynumnemra: Bonrepe Kiysep Mabhapceka, 710; Wolters Kluwer Hungary, 710; Herger,
Cs., Katonané Pehr, E. (2021). Magyar csaladi jog. bynumnemra: Novissima, 38-39; Bar-
26, T. (2017). A magyar csalad jogi rendje. bBymumnenira: Patrocinium, 67-69; Hegedds, A.
(2022). Polgdri jog—Csalddjog. Bynuvnemra: RIM.A K., 53-54.

9 Opemak 17 3axona I u3 2010. ronune o Bohewy maruuxe eBumeHuuje, Magyar
Kozlony, 2010/1.
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KOpakK y 3aKJbyuekhy Opaka je UCTH y XpUIThaHCKOM KOH(ECHOHAITHOM KaHOH-
CKOM TIpaBy H TpahaHCKOM IpaBy: MPETXOMHO TIpHjaBa HaMepe 3a CKIaIarbe
Opaka. Ca CTaHOBWIIITA JeBPEjCKOT MpaBa, Takohe je moTpeOHO pabuHy MpHja-
BHTH HaMepy ¥ JaTyM cKilamama Opaka, Oyayhu 1a oH mpoBepaBa MOCTOjamke
Opaunux cMmeTmU. VcmaMcku Opak je yroBopHE MpUpOIE W HE Be3yje ce ca
BEPCKUM MJIM MPaBHUM LEpPEMOHMjaMa, T€ Ta HHMje NOTpeOHO moceOHO Haja-
BJbUBATU. Y KaTOJIMYKOM U TPKOKATOJIMYKOM KAHOHCKOM IIPaBy, HAKOH IIpUjaBe
Opaka, CBELITEHUK Takolje mpoBepaBa aa u u3Mel)y crpana mocroju OpadHa
CMETHba | J1a JIU MOCTOoju 3abpana ycien mixta religio'® wnu disparitas cultus,'!
CMeTHe Kojy je Moryhe orkinonuTH.'? [Topesa Tora, HEONXOIHO je YTBPAUTH Ja
HUjeJHA O] CTpaHa Hema Bakehu Opak ca HEeKOM JIpyroM 0co0OM, YaK HU Tpa-
hancku, Oynyhu fa To y mojeiMHAM CilydajeBUMa Takohe Moxe mpeicTaBIbaTi
OpayHy cCMeTHYy. '

IITo ce THUe KaJIBUHUCTUYKE U JyTEPaHCKE LPKBE, HE IMOCTOjH OBAKBa
IpoBepa jep OBE IBE IPKBE Y OCHOBH MPHUXBATajy ayTOpUTET TpahaHckor
Opaka'* u He mponucyjy nocedHe yciaoBe y Tom noreay. MctoBpemero, Jpyra
XenBeTcka KoH(ecuja Takolje perymuiie npaswia Opaka,’”” a Maprun Jlytep
Jlaje yIyTCcTBa y Be3u ca Opakom.'®

Kana cy y muramy mpaBOCIaBHE LPKBE, MOCTOjU M TOCTYIAK PEru-
cTpauudje Opaka KojuMm ce yTBphyje Ja M Cy UCIYHEHH OCHOBHH YCJIOBHU 3a
ckiamname Opaka. MehyTum, kako mpaBociaBHa KoH(pecHja 103B0JbaBa Pa3Bo/l,
HEOIXOJIHO je MOCEOHO MCIUTATH KOJHMKO je MyTa JIOIUIO JI0 pa3Boja ¢ 003u-
POM Ja HHje 03BOJFEHO Pa3BECTU CE U MMOHOBO CTYIUTH Y OpakK BHIIE O TPU
myTa. C1000/1Ha BOJbA MIPEICTABIha OCHOBHHU YCIIOB 32 CTYHAmE Y IIPABOCIaBHU

10 Bpa4na cmeTHa Koja je y KaHOHCKOM ITpaBy 3a0pammBaia Opak m3mMely karommka
W KPIUTCHUX JIMIA KOja MPHUMAajy ,,jepeTHYKOj MM PACKOTHUYKO] cekTH . HOBUM KOIek-
com u3 1983. rogune MoHOBO je ypeheHo MmuTame MEMIOBUTHX OpakoBa, a caja ce 3axTeBa
ucnymene ofpelhjeHnx ycinosa, Mel)y kojuMma cy: OTKIIamame OMaCHOCTH HalyIlTama Bepe,
obehame KpImTemha NOTOMCTBA U FbHXOBO KaTOJIIMYKO IPKBEHO 00pa3oBame.

I TIpema 0BOj cMmeTrbH, Opak u3Mely aBe 0cobe HUje MyHOBaXKaH aKO j€ jeaHa OJf
BHX KPLITCHA WIM NPUMJbCHA Y KAaTOJIMYKY LPKBY W HHUje je HamycTwia GpopMalHUM YH-
HOM, a JIpyra HUje KpLITeHa WIH je HeBaJbaHO KPILITEHA.

12 3abpana mixta religio (MEUIOBUTE peNWIHje) MOCTOjU U3Mel)y KaToJNMKa U He-
KaTONMYKUX XpulnhaHa U MOXe Ce YKJIOHHTH y3 OBNIAalIherme CBEIITCHHKA, JOK CMCTHa
disparitas cultus (pa3nu4uTe peiuruje) mocToju n3mely KaTomvka M HEKpIITeHe ocobde, a
MOXKE€ CE€ OTKJIOHHUTH y3 JI03BOJIy OHMCKyIa.

1 V. Kuminetz, G. (2002). Katolikus hdzassdagjog. Bynummnenira: Szent Istvan Tar-
sulat, 102-103; Erdd6, P. (1991). Egyhdzjog. bynumnemra: Szent Istvan Tarsulat, 411-412.

!4 TIpema npaBUIMMa HBUXOBHX OCHHBAYa.

15 Bullinger, H. (2010). Mdsodik Helvét Hitvallds. Cluj — Napoca, 65-66.

16 Reuss, A. ,,...6szintén és teljes hiiséggel szeretik egymast” A hazaséletr6l Luther
irasaiban Lelkipasztor-Evangélikus teoldgiai folyodirat, 2022/3, 88-96.
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Opak, a NpUIaJHUK MpaBOCIIaBHEe KOoH(pecHje He MoXe Ja cTynmH y Opak ca
JUIIEM KOje HHUje MpaBOCIaBHE Bepe, JakKie, ca XpulrhaHuHOM Jpyre Bepou-
CIIOBECTH HJIHM MPHIIAJHUKOM HEKe JApyre peiuruje.

IIto ce Tuye jymam3Ma W HCIaMa, HE MOCTOjU TMOcebaH MOCTYIaK 3a
3ace0HO UCTIUTUBAKE OPaYHUX CMETEHH, HAaKO IIOCTOj€ OKOIIHOCTH Y 00a BepcKa
cucTeMa y KojuMa Opak He MOXe BajbaHO fAa ce 3akipyud.!” TIo MHILBCHY
ayTopa, OBJIE j€ yJora Mopaja Haju3pakeHuja, jep, Ha IpuMep, MPOLeAyPaIHO
UCTIUTUBAKE OpauHUX CMETIU HHje MHCTUTyLHOHanu3oBaHo. Crora, 1a He
0u o1uIo 0 CTBapama OpayHe CMETHE, MOCEOHY MaXmkby MOpPajy oO0paTuTH
Hajmpe nopoxuiie. OBo je mpe cBera MOpaHoO, a HEe MPaBHO MUTAE.

OKOJIHOCTH KOJE BPAK YMHE HEBAKEhUM

I'paljarcku 3akoHUK medUHMINE pas3iore HUIITaBOCTH'S Opaka.'” Hacy-
[POT TOME, KaTOJIMYKO OpadHO MpaBo peryimiine OpadHe cMeTme. KOHKpEeTHO,
mpeMa IPKBEHOM IPaBy Ce€ MOXKE CMAaTpard Ja HEeKO HHUje crocoOaH 3a Opak
WK 1a My je oHeMoryheHo cTymame y Opak Ha OCHOBY onpelheHe Kapakre-
puctuke win okonHocT.”’ YoBek je HecmocobaH 3a Opak ako je 300r Heke
JTUYHE KapaKTEePUCTUKE HEMmojo0aH 3a 3aKjbyuerme Opaka, a oHemoryheH ako
je Hemono0aH 300T Heke OKOMHOCTH. Ha mpumep, MMIOTEHIHja IpeACTaBIba
JTUYHY 0COOMHY, a HEIOBOJbHA CTApPOCT 3a OpaK OKOJHOCT, Koje y o0a ciydaja
MIPEJICTaBIbajy CMETHY 3a 3aKJbyderme Opaka. OBo je OMTHA CIIMYHOCT U3Mehy
Ta JIBa IpaBHa cHcTeMa,”' ¢ 003MpPOM Ja M y KaTOJIMYKOM OpauyHOM IpaBy
CMETHe*> MOT'Y YHAIPe/ MOHUINTUTH OpakK, CIPEYHTH HEroBO 3aKJbyUeHe UITH
HaKHAJHO MpeJICTaB/baTH OCHOB 3a IMOHMINTA] Opaka Kaaa ce oTkpujy.> KaHoH-
CKO IIpaBO Takolje mpaBu pa3nuky u3mel)y 3abpaHe mosesaHe ca ,,3aKJICTBOM

7 V. Donin, H. H. (1998). Zsidénak lenni. Budimpesta: Goncol Kiado, 261-262.

18 Jla 6u Opak OMO BasbaH MJIM HHINTAB, MOPa HYXHO Jia MMOCTOjH. ATICOIYTHE U pe-
JIaATHBHE OCHOBE HHIITABOCTH yTBpheHe cy npuinkoMm koxudukaimje I'paljaHckor 3akoHHU-
Ka. ATCOJyTHE CMETHE MPEICTaBIbajy MPENPEKy CBUMA, TOK PEaTHBHE CMETHE MPEACcTa-
BJbajy MPEIPEKy 3a 3aKJbydyeHe Opaka camo y ofpeheHOM Kpyry JIHIa.

19 Vi Hegediis, A. (2022). Polgdri jog. Csalddjog. Budimpesta: R1M.A K., 7; Bar-
26, T. (2017). A magyar csaldd jogi rendje. Budimpesta: Patrocinium, 69-71; Herger, Cs.,
Katonané Pehr, E. (2021). Magyar csaladi jog. Budimpesta: Novissima, 48—52.

2 Erd6, P. (1991). Egyhdzjog. Bynumnemnira: Szent Istvan Tarsulat, 415.

2 Tlonasumre I'pahanckor 3akoHMKa je 1a je Opak y OCHOBM BaJbaH, a JIa y OAHOCY
Ha TO MOT'Y II0CTOjaTH OKOJHOCTH KOje, aK0 C€ JIOKaXy, MOI'Y YUHHHTH Opak HeBakehnM.

22 Vn. Kuminetz, G. (2002). Katolikus hdzassdgjog. Budimpesta: Szent Istvan Tér-
sulat, 261.

2 Vo. Erd6, P. (1991). Egyhdzjog. Budimpesta: Szent Istvan Tarsulat, 404-405.
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(oath-based) mn 3abpane moBe3aHne ca camuMm Opakom (marriage-based), mro
j€ HAJMK CHCTEMY allCOMyTHUX M pPEJaTHBHUX OpayHUX CMETHH y TpalhaH-
CKOM mpaBy.** 3abpaHe MmoBe3aHEe ca 3aKJIETBOM OJHOCE CE€ Ha CBEIITCHHKA
KOJH CIIy’)KH BEHUAmhe, OK ce 3a0paHe IoBe3aHe ca OpakoM OTHOCE Ha caMe
Opaute maptHepe.” ['PKOKAaTOIMYKO KAHOHCKO MpaBo ypehyje OpauHe cMeTbe
Ha CIMYaH HAYMH Kao PUMOKATONMYKA IPKBa.*®

Kana je ped o mporecTaHTCKMM KOH(ecHjama, IOHOBO C€ HE MOXKe
TOBOPHUTHU O OMIITHM OpayHUM CMETH-aMa WM OCHOBaMa 3a MOHUINTAj Opaka.
KaHOoHCKO mpaBO JyTepaHCKe W KaJIBUHHCTHYKE LPKBE MpUXBara pasjore
HHUIITaBOCTH Opaka koje mponwucyje I'pahaHckn 3aKOHHUK, Y KOM CIIydajy LpKBa
HE Jaje cBoj OiarocioB OpadHUM HapTHEpHMA. JeanHa pas3iiKa OTHOCH Ce Ha
Opak macropa?’ y KaJIBUHHCTHYKOM WJIH JTyTEPAaHCKOM™® moriesmy.

[IpaBo mpaBOCIAaBHUX IpKaBa MMOYMBA Ha PHUMOKATOIMYKUAM W TPKOKa-
TOJIMYKHAM IPONUCHMA, Ca HEKOJMKO MamHX pasiuka.” J[OK y KaTOJIHYKOM,
IPKOKATOJIMYKOM HIIM IIPOTECTAHTCKOM LPKBCHOM IIPaBy HHUjE PEIICBAHTHO Ja
mu rpahaHckoM Opaky MPEeTXOonu IPKBEHH MM OOPHYTO, KAHOHCKO IIPaBO Mpa-
BOCIIABHUX I[PKaBa 3axTeBa Jja rpaaHckoM Opaky Mopa IPETXOIUTH [PKBEHH,
Tj. IPKBEHU Opak HE MOKe OUTU CKIOIIbEeH mpe rpahanckor.’

24 Paznuka je y TOME IITO alcoNyTHE OpauyHe CMETH-E HCTOBPEMEHO 3a0pambyjy U
yHarnpe]| IMOHMIITaBajy Opak, JOK pelaTuBHE OpayHe CMETHe He YHHE TO Ha IOYETKY, HaKOo
0] TAKBMM 3a0paHama 3aKJby4eHmhe Opaka Huje JT03BOJbEHO.

% Vi, Kuminetz, G. (2002). Katolikus hdzassdgjog. Budimpesta: Szent Istvan Tar-
sulat, 106-107.

26 Yn. Pallath, P. (2021). Code of Eastern Canon Law English traslation of the four
apostolic letters Issued Motu proprio by Pope Pius XII. Kepana: Oriental Institute of Reli-
gious Studies India, Oirsi Publications, 113—159.

¥ KaJBUHUCTHYKA BEPOHMCIIOBECT ypehyje [a mactop MoXe 1a CKIONH Opak camo
ca JIMLEM Koje TpHIIaJia JYTePaHCKO] MM KaJIBUHUCTHYKO] BEPOUCIIOBECTH, a 32 TO MOpa
II0CTOjaTH MPETXO0/Ha JJ03BoJIa OHcKyma Jja 6u Opak O1o BasbaH. YKOJIHMKO OBH YCIIOBH HHCY
UCTIYHCHH, Opak Helie OUTH JOMyLITeH NpeMa 3aKOHNMa KaJBUHHUCTHYKE L[PKBE, a KPIICHE
OBHX MpaBUJIa MOXKE JOBECTH 10 TYOUTKa MaCTOPCKe CIIyxOe.

28 JIyTepaHCKO KaHOHCKO IIPaBO je TOJEPAaHTHHje; OBO MPABUIIO BHIIC HUjE MPOIH-
CaHo, aJ¥ je U Jajbe MOoTpeOHa 103BoNa OucKyma, Oe3 koje Takohe moxe mohu 10 ryOuTKa
ciyxoe.

¥ Pacurariu, M. (1994). Orthodox of Istoria Bisericii Romdne. byxypemr: Editura
Institutului Biblic si de Misiune al Bisericii Romane; Movila, P. (1975). Orthodox Confes-
sion of Faith. Studies in Sacred Theology, n. 259; Official Documents of the Great Holy
Council of the Orthodox Church — The Sacrament of Marriage and its Impediments, Chap-
ter II, Points 3—4 (Ilpuctymbseno: 18. 1. 2024) https://www.holycouncil.org/marriage; Of-
ficial Documents of the Great Holy Council of the Orthodox Church — The Sacrament of
Marriage and its Impediments, Chapter II, Points 5. (Ilpuctymseno: 18. 1. 2024) https://
www.holycouncil.org/marriage

30 V. O KaHOHMYECKUX aCleKTax IepKoBHOrO Opaka. Y: Apxwuepeiickuii CoGop
2017 r. [Tpuctymbeno: 12. 1. 2024, http://www.patriarchia.ru/db/text/5075384.html
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VYxkonuko Opak HHje 3aKJbYUEH y CKIAAy ca KAaHOHCKUM IPOTHUCHMA, JaK
U aKo je IMyHOBa)kaH 10 TpahanckoM mpaBy, mpaBOCIaBHE I[PKBE ra HE MPU3HA-
jy.3! TlpaBociaBHa 1pkBa He 3abpamyje mixta religio, vuth disparitas cultus
cMarpa CMETHOM, C 003UpOM Ha TO Ja MPHIAIHUK IIPaBOCIABHE BEPOUCIIO-
BECTH MOXKE CKIIONUTH Opak caMo ca MpaBOCIABHOM 0COOOM, 32 Pa3iHKy O
MpUIAIHUKA KaTOJIMYKE BEPOUCIIOBECTH. [IpaBociaBHa I[pKBa Takohe mpomu-
Cyje TOpHY CTapOCHY I'paHHUIly 3a 3aKJbydeme Opaka, Koja ce He IojaBibyje
HH Y jeIHOj APYroj KOH(ECHjU WK IPKBH KOje Cy pa3MaTpaHe y OBOM pajy.*

IMpema MunUbeHY ayTopa, OBa rOpHha CTApOCHA I'paHMIA YBEJCHA je C
003UpOM Ha ,,TPOCTPYKY CBpXy Opaka™. Y TUM ToJuHaMa TEOPETCKHU U Jabe
noctoju MoryhHoct 3adcha, anu 6u ce oHa OCTBapHiIa CaMO y U3y3€THO PETKUM
ciaydajeBuma. BaxxHo je mcrahu Ja je ympaBo IpaBociaBibe jelMHa Bepa Koja
3a0pamyje Opak ocobaMa Koje cy MpoIie Kpo3 ONepaiujy MpoMeHe 1mojia Uik
Cy IIPOMEHMJIC TIOJ TIpeMa IPaBOCIaBHOM IpaBy. OBakBa oapenda He MOCTOjU
HU y JeJIHOj Apyroj KOH(MECHU]U UITH PEITUTH]H.

Ilto ce Thye jymamsama W Hcliama, 00e peuruje MMajy MHTEPECaHTHE
KapaKTEPUCTHKE O MUTalky OpayHUX CMETEH M pa3jiora HUINTABOCTH Opakxa.
VY jeBpejckoMm mpaBy Topa mocTtaBiba OCHOBHA IIpaBHJIa Koja Cy MPaBHUIU
nasbe Tymaumian. MelhyTuM, jeBpejcko mpaBo He mpensula moceOHE arco-
JNyTHE W PENaTUBHE OCHOBE 3a IIOHUINTAj Opaka Koje OM BaKWIIe UCKIBYUIHBO
3a CBELITCHCTBO; OpayHe CMETHEC jeqHako Baxe 3a cBe.> TToceOHO je BaXKHO
Ja He mocToje m3y3eha o7 THX CMETHH, a OpaKkoBH KOjU CE CKJIOIE YNPKOC
TAaKBUM CMETH-aMa Cy HHIITaBH, YaK M aKo Cy 3aKJby4CHH y CKIIajay ca yoOu-
YyajeHuM jeBpejckuM obpeauma* CIMYHO MPaBOCIABJbY, KOje HE IT03BOJbaBa
Jla TIpaBOCIaBHA 0co0a CTymu y Opak ca MPHIIaJHUKOM JPYyTe BEPOHCIIOBECTH,
jynau3am He JI03BoJhaBa Opak m3Mmely jeBpeja W NpHIpaJHUKA JIpyre Bepe, a
TakaB Opak ce y CBaKOM Cilyuajy cMarpa HuinTaBuMm. KoeH* He MOXe CTYIUTH
y Opak ca pa3BeeHOM 0COOOM, MPO3EIUTOM, 0COOOM y CYMEHBO] BE3H MU

31 Mely 3a0panama, Opak je 3abpameH 3a MOTOMKE M0 OOYHOj JHMHHjH JO CEIMOT
CTeIeHa CPOJICTBA, OK KaTOJIMYKa U IPKOKATOINYKA IIPKBa 3a0pamyjy Opak camo 710 YeTBp-
TOr CTEIEHa CPOJICTRA.

32 TIpema mpaBOCIaBHUM BEPOUCIIOBECTHMA, JKEHA HE MOXE 1A C€ ya aKo HMa BHILE
on 60 roguHa, a Mykapan Bumie ox 70 roguHa.

33 To yKJbydyje: y3pacT, CMETHE KOje MPOU3MIIa3e M3 KPBHOT CPOJCTBA U mocTojehu
Opak.

3 C. Heka, L. (1998). 4 zsido jog alapjai. Segedin: Polay Elemér Alapitvany, 183;
Donin, H., H. (1998). Op. cit., 261-263.

3 Ynan cBemITeHHYKe noposuie JIeBujeBor miemMeHa, moToMak ApoHa, KOju y CruHa-
rOraJIHOj CIIy’KOH yXKHBa OfipeljeHe pUTyaIHe MMOBIACTHIIE.
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KOHKyOHHaTy*® (0BIE ce IOHOBO jaBJhba MOPAIHU M €THYKH MOMEHAT) WIIH ca
HEKHM KO TOTHYE M3 3a0pameHOT Opaka KOeHa.

MycnumaHncko OpadHo mpaBo Takolhe npeasuha 3abpaHe yuje MOCTOjame
crnpevyaBa Wi noHuiTaBa Opak.’’ OHe ce yIJIaBHOM 3aCHHBajy Ha KPBHOM
CPOJACTBY: KOHCAaHI'BUHHTET (HIIp. cpoacTBo u3mely Opahe u cectapa) u Opak
ca JeBepoM (OpaToMm CympyKHUKA) TPENCTaBIbajy cMeTie. [lopex Tora, oHO
Ce 3aCHHUBA U Ha BepckuM mpaBuwinMma u3 Kyp’ana, mpu uemy ce pasimKyjy
mpaBa MyIIKapana ¢ jkeHa. Mymikapiry je J03BOJBCHO Ja Ce OKCHH MYCIIHU-
MaHKOM WJIH KESHOM JIPyTe Bepe, JOK KEeHa MOXKeE Ja CTYIH Y OpaK UCKIbYIHBO
ca MyCIIMMaHOM. AKO MyIIKapall HHUje JOCTUTao ITOJHY 3pesIOCT, Halla3h ce
0/l OYEBUM CTApaTebCTBOM, T€ OJIYKY O OpaKy JOHOCH OTall WM Jiela 110
ony. CiiuHa je cUTyaluja 1 KOJI JKeHE CBE JIOK He JIOCTHIHE IOJHY 3peJIOoCT,
ITO C€ CMaTpa MUHUMAIIHOM CTapOCHOM T'paHHUIIOM 3a Opak (oko 12 romguna).
Hagenena nmpasuiia Takohe unne Opak HeBakehum, O6e3 moryhHoctu n3yseha,
na Tpeda cMaTpaTH Ja MPeICTaBIbajy arcojdyTHe OpadHe CMETHE.

IHUTABE BEPUJIBE

Mabapcko moposMdHO MpaBO TpeHYTHO He ypebhyje Bepualy, Te oHa
MOCTOjH UCKJBYYUBO Ka0 IPKBEHA HHCTUTYIH]ja. I y pUMOKATOINYKOM H Y MPO-
TECTaHTCKOM KaHOHCKOM TIpaBy Bepua0a, Kao 3acTapela IpaBHa HHCTHTYIH]a,
HUje Toce0HO peryiucaHa, Maaa oHa Huje 3a0pameHa y IpkBU. Karommudko
OpadHO MMpaBoO HE KOPUCTHU U3pa3 ,,Bepuada“, seh ,,ooehame Opaka“. To ykaszyje
Ha KBAJMTATUBHY pa3lHKy: JMOK je Bepunda y Codex [uris Canonici n3 1918.
roauHe*® rMana MpaBHO JIGjCTBO U CMAaTpaHa je MPaBHOM MHCTUTYIIHjOM, OHA
Buiire Huje perynucana y Codex luris Canonici uz 1986. rogune.* TIpeTxomnu
Kozexkc je, ¢ jenne crpane, nmpensuhao na ce HE MOXKE MOKPEHYTH ITOCTYIIaK
3a MPUHYIHO 3aKJbyuer¢ Opaka 3acHOBaH Ha oOchamy Opaka, amm ¢ Ipyre

3¢ JIune koje xao ompacia ocoba mnpehe y jymamsam u3 apyre xondecuje WIu
penuruje.

37V, Rizvi, S. M. (2001). Marriage and Morals in Islam. Topouto: Islamic Educa-
tion & Information Centre; Picchi, M. (2020). Muslim Marriage and Contemporary Chal-
lenges. Lukens—Bull, R., Woodward, M. (yp.) Handbook of Contemporary Islam and Mus-
lim Lives. Springer, Cham.

¥ Vn. De Gasperri, P., Serédi, J. (1923). Codex Iuris Canonici Fontes. Roma: Typis
Polyglottis Vaticanis.

3 V. Erd6, P. (2015). Egyhazi Torvénykonyv. Budimpesta: Szent Istvan Society,
Canons 1083-1094.
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CTpaHe, JOMYINTA0 je 3axTeBambe HaKHaae MarepujaiaHe mrere y ciaydajy
HeocTBapeHor obehama Opaka.

Crora, obchame Opaka HHje mpaBHO o0aBe3yjyhe M, 4ak ako TaKBO
obehame mocToju, Moxe ce packuHyTH. [IpoTecTaHTCKO KaHOHCKO IIpaBo,
3aCHOBaHO Ha CaBPEMEHOM Pa3BOjy IPaBHUX IpoIca, He mpeasulha Bepuaoy.
HapaBHo, HumTa He crpeyaBa ocoOe Koje HaMepaBajy Ja Ce BEHUYajy Ha ce
»BEpe*, aJu TO HeMa MpaBHH 3Hadaj. MehyTum, U3 mepcreKkTuBe rpKOKaTo-
JIMYKOT, MPABOCIIABHOL, jEBPEjCKOT U JNEIUMHYHO MYCIMMAHCKOT KaHOHCKOT
npasa, Iepuoji Bepujade je TpaBHO 3Ha4ajaH. [IpBH 1€0 TPKOKATOIMYKE U
MpaBOCIaBHE LIEPEMOHHUjE BEHUama jecTe cama Bepuada. Y 3ajenHuIiama Koje
MIPUIa/Iajy HCTOUHUM KaTOJIMYKHUM I[PKBaMa, BEpUAOCHH Nepruoj OOMYIHO Tpaje
O]l jemHor J10 1mecT Mecenu.”!

Bpawno mpaBo NCTOYHMX IpKaBa MpaBU pa3InKy m3Mel)y Ba TiaBHA YnHA
Opaka: pBO BepuIOe, a 3aTHM ,,KpyHHCama* ((HopMaIHOT YWHA BeHYama). Y
MIPaBHOM ITOPETKY HCTOYHUX I[PKaBa U (bUXOBHUX KOoH(ecHja, Bepuada nMa UCTO
JICJCTBO Kao u Opak, Tj. Beh oj TpeHyTKa Bepumbe cTpaHe MOTY OCTBAapHBATH
Opauna mpaBa u obaBese, ykibyuyjyhu u monne omHoce. Mmak, U rpkokaTo-
JMYKA W paBOCIaBHA I[PKBA CIajajy OBa JBa YHMHA Y je[aH, Te CC BepHI0a U
KpyHHCame 00aBJbajy MCTOBPEMEHO, HITO YMHH Bepua0y cumboaumdaoM.*? YV
jeBpejCKOM MpaBy je Bepuada, Mo3HaTa Kao KUAYIIMH, Tako)e 0 BEIUKOT 3Ha-
vaja.** CIMYHO TPABOCIIABHO] MPAKCH, BEPUI0a y jeBPEjCKOM OpavdHOM TIPaBy
MIPOM3BOAM JI€jCTBA CIMYHA OHMMa Koje MMa caMm Opak. J[Ba OWTHa eleMeHTa
Cy CTaBJbame MPCTEHA HA XEHUHY PYKYy W PEUH KOje MpaTe OBaj YMH U Oeexe
camy unmbeHHUIYYy Bepuabe.* JlejcTBa Opaka MOTY HACTYIIMTH M aKO MYIIKaparl
MOKJIOHH CYNPY3U HEKH JPYTH ,,cBafgOeHu aap™ ymecro mpcreHa.*’ To 3Hauu
Ja ce Hamepa Moryhe OpadHe 3ajelHUIIC MOXKE MOKAa3aTH HJIU BEPCHUYKAM
MPCTEHOM HJIHM JPYTUM ApoM, a 00a YHHA UMajy jeqHaKy IpaBHY BaKHOCT. 3a
MIYHOBAXHOCT BEpUAOE MOTPEOHO je MPUCYCTBO JBa CBEIOKA, UHja CC MMEHA

40 V. Erdé, P. (1991). Egyhdzjog. Budimpesta: Szent Istvan Tarsulat, 408-409;
Kuminetz, G. (2002). Katolikus hazassagjog. Budimpesta: Szent Istvan Tarsulat, 95-96.

V. Hapimukyrapnu 3akon ykpajuncke Sproxaimionuuxe ypkee. O6jaBno Bucoxn
Apxuenuckon CgjarocnaB Illepuyk 7. ampuna 2015. (Ilpuctymbeno 8. 2. 2024) https://
www.archeparchy.ca/wem-docs/docs/Particular Law_Canons.pdf

42 Papp, M. (2022) ,, Megkorondztad” A hdzassdgkotés misztériuma. Segedin: Lazi
Publishing House, 105-109.

4 3naun ocsehiere Wik cBeToCT. Y 3Hauewny: ,,KynosuHa” ce 00aBjba Tako IITO Miia-
JIOKEHa, Y IPUCYCTBY CBEIOKA, CTAB/bA MPCTEH HA PYKY HEBECTE, Y3 PEUM KOjHMa Kaxe Ja
je oBuM npcreHoM ocehyje kao cBojy cympyry.

4 Vi Donin, H. H. (1998) Op. cit., 261. ,Haré at m’kudeset li b’tabaat zo k’dat
Mose u’Jiszraél”.

4 Vm. Heka, L. (1998). 4 zsido jog alapjai. Segedin: Polay Elemér Alapitvany, 186.
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yrucyjy y 0padnu yroBop. HakoH Bepua0e, MyImikapar MOe MOBECTH MJIaTy
y CBOjy Kyhy M TaMO KOH3yMHpaTH Opax.

MyCnMMaHCKO MPaBO HE MO3HAje EPEMOHH]Y BepHI0e Kao MPETXOIHO
onucaHy y XpuinhaHCTBY W jymau3my, aiu Iuepujar npeasul)a Bepuady Kao
cropasym u3Mmelly JBe cTpaHe KOju Moke OuTH omo3BaH.*® [To Muuubewmy
ayTopa, ¥ 'y MyCIMMAaHCKOM U Y jeBPEjCKOM IMpaBy Bepuada CIIy>KU Kao rapaH-
uuja OpayHor yropopa, unmMe ce 00e30eljyje 1a xeHa He CKIIonu OpayHu yTOBOP
C IpyroM 0co0OM TOKOM Tpajama Bepuibe.*’

HNPOLEC CKJIANNAIbA BPAKA

VY cucremy rpahaHckor Opaka, GopMallHU YCIOBH CKJamama Opaka pery-
mucanu cy ['pahaHCKUM 3aKOHHKOM, JIOK Cy yIpaBHa INpaBmia JIepUHHCAHA
3akoHOM 0 Boljewy Maruune eujieHuje.”® OB Kopalu Cy MOCeOHO BaXKHU
jep IpoTecTaHTCKe LPKBE IpUXBaTajy rpahaHcku Opak Kao IMyHOBaXKaH, Ma ce
CJIIEMEHTHU CKJIAIlama IMPOTECTAHTCKOTI Opaka y OCHOBHU ITOKJIAIAjy ca eJIeMeH-
TUMa rpahaHckor Opaka.

OO6nuk Opaka MOXKE C€ Pa3IMKOBaTH Yy CKIAAy Ca Pa3IMYUTHM KaHOH-
ckuM npaBmwinMa. [Ipe cBera, moTpeGHO je pa3IMKOBaTH OHE 00JIMKE KAHOHCKOT
mpaBa Koju cMaTpajy Opak cakpaMeHTOM O]l OHUX KOjU ra cMarpajy yroBopom
WM MCKJbY4YMBO rpahaHckum umHOM. [IpoTecTaHTcke LpKBe cmarpajy Opax
OpPBEHCTBEHO Tpal)aHCKUM YHMHOM M CaMO HAaKHAIHO MPYKajy OnarocioB y
OKBHPY COINCTBeHHX 00pena. Karomuuka, rpkoOKaToInyKa, IpaBociaBHa, Kao
jeBpejcKa Bepcka Tpaaulja, y Mamoj uin Behoj Mepu cmarpajy Opak cakpa-
MeHTOM. MCTOBpeMEeHO, YyrOBOpHHM KapakTep JOMWHAHTHHJH je Y jeBPEjCKOj
¥ MYCIIMMAHCKO] BEPCKOj TPaJUIUjU. Y KAaTOJUYKOM KaHOHCKOM TIpaBy, Opak
HHUje caMo IiepeMOHHja Beh U nmpaBHU akT.

VY KOHTEKCTy KaToJIM4YKux oOpena, u3Mel)y crpaHa Koje HaMmepamajy Ja
CTyme y Opak ycrocTaBjba ce HOB IIPaBHU OJHOC, Oe3 003mpa Ha TO Ja JIK Cy

4 V. Rizvi, S. M. (2001). Marriage and Morals in Islam. Toronto: Islamic Educa-
tion & Information Centre, 51.

47 3a pasnuKy 0]l jeBPEjCKOT M MPABOCIABHOT TIPaBa, Y MyCIUMaHCKOM IIPaBy BEpH/I-
6a HUje KCTO MITO U Opak; CTpaHe joIl He MOTY OCTBapUBAaTH IpaBa 1 00aBe3e CyNnpyKHHKA,
HHUTH MOTY HAacaMo Jia ce cacTajy Wi U1y OWIIo Ky/a 3ajeHo.

# V. Hegediis, A. (2022). Polgdri jog. Csalddjog. Budimpesta: RIM.A K., 59;
Herger, Cs., Katonané Pehr E. (2021). Magyar csalddi jog. Budimpesta: Novissima, 41-43;
Barzo6, T. (2017). A magyar csaldd jogi rendje. Budimpesta: Patrocinium, 66—67.
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npeTxoaHo ckionmie rpajancku Opak.*’ Ca npaBHOT CTAHOBHIITA, IPKOKATO-
JIMYKA, TIPABOCIaBHA U jeBPEjCKa BEPOMCIIOBECT 3ay3MMajy MCTH CTaB.>

Karomuuko OpagHo mpaBo mpommcyje U onpeleHe KyMylaTHBHE YCIIOBE
3a Opak. bpak ce cxBara kao JO)KMBOTHA 3ajeIHHIIA MymIKapia u xeHe. Oda
mapTHepa MOpajy MCTOBPEMECHO OWTH IPUCYTHA MPHIIMKOM CKIAama Opaka,
Owno nmuyHO WM Tpeko myHomohHuka. OHM MOpPajy YCMEHO HMCKa3aTH CBOjY
CaIIacHOCT 3a cTyname y Opak. [IoTpeOHO je mpUcycTBO J1Ba CBEIOKA, a Opak
ce MOpa 3aKJbYUYHTH HPEJ CBEIITCHHUKOM KOjH UMa HAUICKHOCT Y MapOXH]jCKOj
LPKBH y K0joj ce nepeMonuja oasuja.’! Mako je pa3mena mpcrema 3HadajaH
eJIEMEHT I[EPEMOHHje, IeH M30CTaHaK HE YTHYE Ha MyHOBaXKHOCT Opaka.”? C
003MpoM Ha TO Jia je OpaK y KaTOIMYKOj BEPOHMCIIOBECTH CAKPAMEHT, OH Ce
MPaBHO 3aCHHMBA HE MPUCYCTBOM CBEINTCHHKA, Beh jeAHOTIAaCHMM HMCKa3WBa-
BEM BoJbe 00¢ cTpane.>

Y IrpKOKaTONWYKO] BEPOUCIIOBECTH, YCIOBH CY MCTH Ka0 Y PUMOKATOJIIY-
KOj BEPOHCIIOBECTH, C jEHOM KJBYIHOM DPa3JIMKOM: IIPHUCYCTBO W OJIaroCIliOB
CBEIITCHHKA Cy CACTaBHU Je0 ITyHOBa)XHOCTH Opaka. be3 tor ycioBa Opax
HUje TMyHOBakaH. UWH 3aKJIeTBE y T'PKOKATONMYKOM OOpeqy MMa JBa TJIaBHA
nena: BepunlOy W KpyHuUcame. TOKOM KpyHHCama, IpaBa KpyHa ce cTaBjba U
MYIIKapIly W KeHHU Ha riaBy.> OBa mpakca MOCTOjH U Y MPABOCIABHOj TPaIu-
uuju. IIpunagHuIU rpKOKATONNYKE BEPOHMCIIOBECTH MOTY BajbaHO CKJIOMUTH
Opak caMo Mmpej IPKOKATOJUYKAM CBEIITCHUKOM U y Xpamy.> Jorr jenHa 3Ha-
YajHa pasjvKa je y TOME IITO IPKOKATOJIMYKA BEPOUCIIOBECT HE 03BOJbaBa
3aKJbydeH-e Opaka ImyTeM ImyHOMOhHUKa.

CyUITHHCKY eIEeMEHTH MPaBOCIaBHE OpadHe IEPEeMOHH]je HUCTH CY Kao y
I'PKOKATOJIMYKOj BEPOUCTIOBECTH. BaxkHa pasnuka je Ja MpaBOCIaBHO OpadyHO
IpaBO HE JI03BOJbABA CKIAMA-E IPKBEHOT Opaka mpe rpah)aHCcKor, MTO 3HAYH

4 Ca cTaHOBHINTA OpiKaBe, KATONHYKM Opak cMarpa ce OpakoM KOju He MOCTOjH,
MCTO Kao ILITO Ce, TpeMa CTAHOBHIITY KaTONHYKe IPKBE, rpahaHcku Opak u3mely aBe ocobe
KaTOJIMYKE Bepe cMarpa OpakoM KOju HE MOCTOjH.

50 OBe BEepOHMCIOBECTH CTOra HE MPUXBATajy YUCTO rpaljaHCKH Opak Kao BasbaH, a
BUXOBHU IPHIAIHULHU Cy AYXKHH Ja CKJIoe Opak y CKialy ca IPaBOM CBOjE COICTBEHE
BEPOHCIIOBECTH.

51 OBo ¢y nekperu Tpumentckor cabopa paau o6e3behuBama jaBHoctu. Tepuropu-
jaJIHO, MAPOXMjCKH CBEIUTEHHUK MJIAJIe YBEK je HaJUIC)KaH Jia IPUCYCTBYjE CKIIanamy Opaka.

52 Veress, A. (2006). A hdzassdagkotés szertartdsanak rendje. Budimpesta: Szent Ist-
van Téarsulat, 13—15.

3 CBEITEHUK YyUeCTBYje y CcrpoBoherby 1epeMOHMje Ka0 3BAHMYHHU CBEJIOK U FbEro-
Ba yJIOr'a je JeKJIapaTHBHA; HCTOB 33/1aTakK je a MOTBPAM BaJbaHOCT U M3BPIIN YIIHCHBAKE,
HCTO Kao IITO y rpal)aHCcKuM BeHYamUMa Y4eCTBYje MaTnyap.

3 V. Papp, M. (2022) ,, Megkorondztad” A hdzassdgkiotés misztériuma. Segedin:
Lazi Publishing House, 105-109.

% Vo. Erd6, P. (1991). Egyhdzjog. Budimpesta: Szent Istvan Tarsulat, 452.
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na rpahaHcku Opak uma npumar. Kao u y KaToiamdykoj BEpOUCIIOBECTH, Y TIpa-
BOCJIaBHUM IIpKBaMa HHCY JO3BOJbEHH OpaKkoBH ca MPHUMATHUINAMA APYTHX
Bepa, Ta Tako IMPUTaTHIK IIPAaBOCIaBHE BEPOHCIIOBECTH MOXKE CTYITUTH y Opak
camo ca npaBociaBHUM XpumrhanuaoMm. Oba mapTaepa Mopajy GU3HYKH TPH-
CYCTBOBATH BEHYAmy M CIO0OIHOM BOJHOM HCKa3aTH HAMEpPy Ja CE BEHYAjy.
[IpucycTBO HajMame JBa CBEIOKA je Takohe HEOMXOMHO, a HAUICKHU JIOKATHU
CBEIITCHUK MOPA CIIY>)KUTH BEHYAEC.

3a mpunagHUKe jeBpejcke Bepe, OpakoBU Cy IMYHOBRKHU CaMO ako ce
o0aBe y CKJIaay ca MpaBUIMMA jeBPEjCKE PENUTHjE; CAMUM THUM, UCKJbYUUBO
rpahaHcku OpakoBU He cMaTpajy ce MyHOBaXHUM. Bepunba je, kao mro je Beh
00jalImbeHo, CYIITHHCKU eJIEMEHT jeBpejckor Opaka. Cama 1epeMOHHja BEH-
Yama OJBHja CE Yy CHHAroru M yKJbyuyje MIaJOKemy, nucapa oOydeHor 3a
nMcame OpayHoT yroBopa, Miaay u pabuHa. EieMeHTH niepeMoHuje cy Kymy-
JIATUBHU, TITO 3HAYU J1a CE€ HC MOTY M30CTABUTH WJIM 3aMCHUTH. v CyIIpOTHOM
JI071a31 JI0 HAIITABOCTH Opaka.

TokoM 1iepeMOHMje pUIpeMa ce OpadyHu yroBop 3BaH Keitlyda,> y Kojem
Ce HaBOJIe IpaBa JKeHe. YpyUueme Keillyoe JKCHU MPEACTaBba IPAaBHH OCHOB 3a
3acHUBame Opaka. HakoH OnarociioBa U MCHHjama BHHA, MJI0KEHa CTaBIba
3JIaTHU TPCTEH Ha mpcT miane. [loTom ce map moBiadu y moceOHy MmpocTo-
pujy, cumbonuyHo octajyhu Hacamo. [IpaBHO, OBO O3Ha4aBa KOH3yMallH]jy
Opaka Koja je HeOoNmXoJHa 3a HEroBy MyHOBaXXHOCT, jep Ce, CIMYHO KaTOIHY-
KOM KaHOHCKOM MpaBy, cMarpa aa cy pahame [ere U YMH HEONMXOJaH 3a TO
HEeM30CTaBHH yciioBH Opaka.’’ Ob6a mapTHepa MOpajy JUYHO OWTH MPHUCYTHA,
a MPUCYCTBO JBa cBenoka je Takohe obOaBe3Ho. [Ipe moueTka nepemoHwuje,
MOoTPeOHO je YCIOCTaBUTH Munujan>® (MOIMTBEHY 3ajeJHHILY OI J€CET MYIIKa-
pana) kako 0u ce 00e30eamIa jJaBHOCT Opaka.

Mycnumancko OpadyHO TPaBO MPEBACXOAHO j& 3aCHOBAHO HA YTOBODY.
Hako mponwmcyje mojenuHa TpaBWia, YITIABHOM paJd CIIpedaBama OpavyHHX
HETIPAaBIWIIHOCTH, HE IPOIHCYje CTPOTY LIEPEMOHH]Y, MpemymTajyhn nerajbe
YrOBOPHUM CTpaHama U lHUXOBHM mopoauiiaMa.” TToctoje Tpu miaBHA acriekta
cKjamama Opaka: MyIIKapal Opocd J>KeHy (IITo oOMYHO 00e MOopoIuIle

¢V crBapwm, ketyba ce muiie Beh y Bpeme Bepuade, mTO je 3a1aTtak pabrHa WK JIhia
KOje OH 3BaHMYHO OBJIACTH, jep c€ MHCMO BOAM Ha xeOpejckoM. JaHac ce yecTo Kopucre
Beh cripeMibeHH W/WIIK OJIITaMIIaH| 00paciiy, Y K0je e caMo YHOCE MMCHA CTpaHa.

7 V. Margalit, Y. (2019). The Jewish Family: Between Family Law and Contract
Law. Cambridge: Cambridge Universty Press, 51.

8 3a 0baBJbarbe 3BAHHYHUX LIEPEMOHMja MOTPEOHO je MPHUCYCTBO HajMame JeceT
OIIpacIuX MyIIKapaua, OBO jé MUHH]jaH.

% Maududi, A. (2007). Iszldim életméd. BudimpesSta: LlpkBa MyciaumaHa y
Mabhapckoj, 45.
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pasMmarpajy u omo0OpaBajy), 3aTUM KEHA ¥ FeHa MOPOJIUIA NPUXBATA]y MPO-
cuioy,” a moToM ce cacrtaBiba OpayHH YrOBOP Ha apariCKoM je3WKy, 0e3 Kojer
criopasyM Huje myHoBakaH.®' Ha kpajy, moTpebHo je yTBPIUTH Ja JIK ITOCTOjH
OmIo KakBa OpavHa CMETHa. Y T€ CBPXE HEOIXOIHO je MMPUCYCTBO JBa CBEIOKA
MPUIIKKOM CacTaBJbarbha yroBOPa, a IbUXOBa MMEHA ce Oernexe y yrosop.*? Huje
00aBe3HO J1a JKeHa JIMYHO MPUCYCTBY]j€ jep je MOXKe 3aCTyNnaTH HkeH myHoMoh-
HuK. OOMYHO ce IlepeMOHHM]ja I0JIaTHO CBe4aHo oOenexaBa yntameM Kyp’aHa,
a UMaM WM Jpyra yBakeHa 0co0a BOAM MOJUTBY. ¥ MHOTHM JAp)KaBama ca
BehMHCKUM MYCJIMMaHCKMM CTaHOBHHILITBOM JlaHac je 00aBe3Ha perucrpaiuja
OpauHor yrosopa.*

3AK/bYUAK

VYV BepcKUM MpaBHUM CHCTEMHUMa IIOjMOBH MPaBa U MOpaia Cy yCKO
noBesanu. [Ipema P. Tlo3Hepy, Mopan mpeiacTaBiba CKYI MYKHOCTH TpeMa
npyruma® koju 3abpamyje HeeTHuko moHamame.’> Hacympor Tome, mpaBo
npeaBuha ommITa MpaBUiIa MOHAIAKkA KOje Ap)KaBa YCTAaHOBJbABA WM PU-
3Haje, a yuje crpoBoheme ApxaBa o0e3z0ehyje. I. Jenunek je oa nBa mojma
CakeTo 00jaCHUO: MPABO je MUHUMYM MopaJa.®

Penuruje y ocHOBH Ie(UHMINY JbYACKH XKHBOT Ca €THYKO-MOPATHOT
CTaHOBHIITA, 4 3aKOHHU KOj€ OHE CTBapajy CIIy’Ke 3a yuBpIIhuBame Te MOpaHe
nuMeH3rje. Bepcku MmpaBHU CHCTEMH jaCHO MOKa3yjy Ja MpaBo M MOpaJl HHUje
JIAKO Pa3/IBOjUTH, HUTH 3a THM YBEK MOCTOjU MoTpeda. JennHek takohe HaBoIu
Jla Cy CBE APYIITBEHE MHCTHUTYIHjE Y OCHOBH YCKO MOBE3aHE Ca PEIHIH]jOM,
a TeK MOJEPHHM3alHjoM IpaBa MOKYIIAHO je Ja ce oHe pasaBoje.’” Bpeme-

€ V.: Picchi, M. (2020). Muslim Marriage and Contemporary Challenges. Lukens-
-Bull, R., Woodward, M. (yp.) Handbook of Contemporary Islam and Muslim Lives.
Springer, Cham.

¢! Konuent 6paka y ucinamy. https://old.amu.ac.in/emp/studym/99995934.pdf

62 3a Opak Huje MOTpeOHO yuerihie 3BaHUYHMKA HHU M3 JAPKABE HU M3 MYCIHMAHCKE
LPKBE.

V. Picchi, M. (2020). Op. cit., 14.

® Vm. Posner, R. A. (1998). The Problematics of Moral and Legal Theory. Harvard
Law Review, Vol. 111, No. 7, 1637-1717. [puctymseno: 10. 2. 2024, https://chicagoun-
bound.uchicago.edu/cgi/viewcontent.cgi?article=2828&context=journal articles

¢ Miskolczi Bodnar P. (2015). Az erkolcs és a jog szoros kapcsolat. Polgdri Szemle,
December 2015, Volume 11, Issue 4-6.

¢ vm. Jellinek, G. (1914). Allgemeine Staatslehre. Berlin: Verlag von O. Héring,
218-219.

" Ibid., 112.
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HOM je OBO pasJBajame OMIIO ycIentHo 3a onapeheHe penwruje u KoHdecHje,
aJy He 3a CBe.

VYV JpxaBama y KojuMa je XpHIIhaHCTBO IVIaBHA pEJIMTHja, MOXE ce
TOBOPHTH O TIOTITYHOM MU ACTHMMHUYHOM pa3iBajamy Mpasa u Mopana. Mehy-
TUM, y JpkaBaMa rae npeoninalyjy jymansam wid UcliaM, OJBajarbe IpaBa O]
Mopaja WiH penurdje Huje moryhe. 3ajatak KaHOHCKOT IIpaBa jecTe Jia pery-
JHIIE OHE OMHOCE IPKBE, Kao CyOjeKTa MHTErPHCAHOr y IPYIITBO, KOje HE
MOXE€ YPEIUTH UCKIBYYHBO Teonoruja. Jpyrum pedrma, oHO ce OaBH OpraHu-
3aI1jOM IIPKBE, YCIOCTaB/bAmbEM U OJIPIKABAKHEM HEOIIXOIHOT OKBHPA 33 ICHO
(YHKIIHOHHUCAKE, MPYKAmbEM Pa3IUIUTUX YCIyTra U yIpaBbamkbeM YOIIITE.
To cy moapyuyja xoja He MpUMNanajy TPAHCHEHICHTHO] TUMEH3MjH I[PKBE, Beh
HEHOM OIIEPATUBHOM U CTPYKTYPHOM OKBHDY.

AyTOp ce y BEIIMKO] MEpH CIlake ¢ OBOM JAC(PUHHIIN]OM, Harlanasajyhu
Jla KaHOHCKO TIPaBo 3aucTa ypehyje oHe crospalime ocioBe pKaBa Koju ce
HE MOTY PETYJINCATH MCKJbYYMUBO TCOJIONMIKAM cpelcTBHMa. Mmak, HeomxomaHo
je HaTllOMEHYTH lla ce MPaBHU CHUCTEMH I[pKaBa HE MOTY aHAJIM3HpaTu 0e3
yBa)KaBama FHUXOBHUX TEONOIIKHX CICHU(PUYHOCTH, jep T KapaKTCPHCTHUKE
OoutHO onpelyyjy M BUXOB HIEHTHTET W NpaBHe HOpMe. OBO MOCEOHO BaXKH
3a pelluruje y KojuMa ce YIAHCTBO He 3acHHBa Ha (opmanHoMm 4uHy,*® Beh je
HEPACKUIAMBO MMOBE3aHO C BEPCKOM, HAI[MOHAIHOM M MPAaBHOM MPHUIAIHOIINY,
nonyT jynausma u uciama. Ocoba poljeHa Kao jeBpej ayTOMAaTCKH ce cMmarpa
jeBpejem, a ocoba poheHa ka0 MycluMaH ayTOMaTCKH Ce cMaTpa MyCIUMaHOM,
0e3 mkakBe morpebe 3a (opMarHUM yBOhEHEM WM JOCTH3ameM olnpele-
Hor y3pacTta.®

3a moTpede ayTOpoBOT JOKTOPCKOT UCTPAKHUBAFha, OBE YHIHECHUIIE Cy O
KJBYYHOT 3Hauaja. PazymMeBame mpaBmiia M OUeKHBarba BEPCKOT U KOH(pECHOHA-
HOT TIpaBa y Be3W ca OpakoM HEOIIXOIHO je YKOIUKO Ce CHCTEM (PaKyJITaTHBHOT
rpahanckor Opaka HaMepaBa MPHJIATOMUTH IPABHUM OKBHPHMA JpiKaBa Koje
Ce PYKOBOJIC OBHM TpaIullMjaMa. JOII jelaH YCIOB 3a YCIICIIHY aJanTanujy
jecte He camo ynyheHOCT y BEpPCKO M KOH(ECHOHATHO KAaHOHCKO MPaBO
BEroBo (PYHKIIMOHHCAEE, Beh M pa3Marpame Tadyaka JOoJupa OBUX CHCTEMa
ca mahapckum rpahanckum mpaBoM. OBO je moceOHO BayKHO 3a XpHIhaHCKe
BEPOUCIIOBECTH, TH¢ Ce CHelU(DUIHN NPAaBHU CUCTEMHU U MpaBuia Maljapckor
OpauHor mpaBa Mel)yCOOHO MPOKUMA]y.

8V cnyuajy xpuiihancTsa, ydenihie y KpIITerwY YHHU €T WIH OJIpacily 0coly dia-
HOM I[PKBE, 114 je TO U (POPMAITHO MPABHHU aKT, & HE CaMO TEOJIOIIKH YHH.

'V ciyuajy 0obe BepoHCIOBECTH, 00pe3nBame je IepeMOoHKja IpH poljemy, a cro-
COOHOCT YNTarha CBETUX CITHCA j€ YMH JOCTH3aha OJIpacior j100a.
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legal concepts of the three great world religions and the relation of
Hungarian marriage law to these religious legal systems.

Keywords: religious marriage, civil marriage, Jewish law, Sha-
ria, Orthodox law, Lutheran law, Calvinist law, Catholic law, legal
comparison, comparative law

INTRODUCTION

When examining the functioning of marriage, a more thorough analysis
of denominational canon law is also essential, since the system of regulating
marriage law finds its foundations in the legal order of almost every state,
in denominational/religious marriage laws. For the comparative analysis of
denominational church law, the author uses the methods of legal comparison,
especially the tool of functional legal comparison.

“We should not look at a foreign legal system with the eyes and doc-
trinal framework of our own legal system, but try to transcend it, by using
external ‘neutral’ elements for comparing legal systems”,

says Mark Van Hoecke, a Dutch comparatist,' and the author fully agrees with
this statement, as it is precisely with regard to denominational canon law that
it is necessary to disregard already known legal disciplines and to take into
account the transcendent elements of religious rights. Of course, this should
be done only to the extent necessary for comparison, since it is not possible to
compare the legal institutions of ecclesiastical and confessional legal systems
with those of civil law in such a way as to discover complete harmony of law
between them.

The main direction of the study is primarily the legal provisions of the
Roman, Greek Catholic, Lutheran, Reformed, and Orthodox denominations,
as well as Judaism and Islam related to marriage, and the author tries to take
theological teaching into account only to the extent that it is indispensable
for legal assessment. The theological teaching and legal provisions of the
churches cannot be completely separated because the legal provisions within
the denominations and churches are always theological, but in order to inter-
pret them within the rules of civil law, it is necessary to analyze only legal
decision-making and regulatory systems and to evaluate theological involve-
ment as moral and emotional motivation.

! Van Hoecke, M. (2015). Methodology of Comparative Legal Research. Law and
Method, 27. (Accessed on February 5, 2024) https://www.lawandmethod.nl/tijdschrift/la-
wandmethod/2015/12/RENM-D-14-00001.pdf
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The question may also arise: to what extent and in what manner do the
laws of the state and the law of churches coexist? Canon law, superior to the
Church’s own members, is equivalent or inferior to the laws of the State. It
is safe to say that the legal regulation of churches, no matter how elaborate,
cannot exceed state regulation because the state gives a common right to all its
citizens, while the church regulates the material realization of the transcend-
ent. The author considers it more viable if state and church law are equivalent
for citizens of denominations since the direction of legal regulation is the same
in both cases: the restriction of human life to the normal course, the suppres-
sion of fluctuations, the satisfactory settlement of disputes, and the application
of a kind of moral code. Within this framework, it is acceptable for a citizen
belonging to a denomination not to exercise one of the rights granted by the
state, but not to fail to fulfill one of his obligations, so this situation can also be
regarded as a special relationship,” if the party belonging to the denomination
cannot exercise the right that benefits him or her due to the regulation of the
Church.? If the laws of church and state operate in parallel, but without affect-
ing each other, as is currently the case in Hungary, which is also guaranteed by
the Fundamental Law, based on the principle of religious freedom, cooperation
between denominations and the state based on agreement is conceivable, as
can be found in the laws of several states belonging to the European Union.

Another question is whether state and church legislation can be made
equivalent or possibly “compulsory” in the life of a state or not. In the work
published in 1994 by Balazs Schanda and Péter Erdd, the relationship between
church and state can be examined from three legal perspectives: Firstly, the
state can create its own laws that regulate its relations with churches; secondly,
it can adopt ecclesiastical legislation as its own*; and thirdly, it can enter into
contracts with the churches.’ In the following, the author would like to take
into account the aspects related to the fundamental stages of the Hungarian
marriage system and examine how the canon law of the aforementioned Chris-
tian denominations and Judaism and Islam relate to each other and possibly to
civil law rules.

2 The norms that characterize it allow deviations from the prescribed conduct in
favour of one of the parties.

3 For example, the issue of abortion, which is basically provided by the state but
belongs to the same denomination (mainly Christians, but also people of other religions),
cannot use the possibility of abortion (in principle) because it is forbidden for them by be-
liefs and church rules.

4 There have been countless examples of this in the past, suffice it to consider only
Joseph II’s Matrimonial Patent, which is the adoption of Catholic marriage law in its en-
tirety and its transformation into state law.

5 Cf. Schanda, B., Erdd, P. (1994). Egyhdz és vallas a mai magyar joghan [Church
and religion in today’s Hungarian law]. Budapest: Szent Istvan Tarsulat, 15-16.
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POSSIBILITY OF GROUPING MARRIAGES
ACCORDING TO MORAL AND LEGAL GROUNDS

There are two important aspects to consider when examining denomi-
national or religious canon law: on the one hand, what legal classification is
given to marriage in relation to that denomination or religion; and, on the other
hand, whether that denomination or religion considers marriage to be a civil or
religious act or both.

With regard to the Catholic, Greek Catholic, and Orthodox denomi-
nations, the legal assessment of marriage is that it is a sacrament, and
accordingly, church marriage establishes a new legal relationship between the
spouses, independent of the conjugal relationship established by civil mar-
riage. This is precisely why these three denominations regard civil marriage
as matrimonium non existens and accept only ecclesiastical marriage as a valid
and existing marriage.® Protestant churches primarily consider marriage a civil
act, in which the marriage bond is not established by the ecclesiastical cer-
emony but by the civil act, and the task of the denominations is only to bless
this already established union.

With regard to the Jewish and Muslim religions, marriage has almost
no religious or civil matrimonial connection but is seen as a contract, so it is
rather an act within the framework of contract law. Judaism attaches certain
religious requirements to marriage, but its essence is the signing of a ketu-
bah, i.e., the conclusion of a contract between a man and a woman. In the
case of Muslim marriage, even this small religious aspect is not mandatory. It
is completely sufficient to sign and hand over the marriage certificate, so the
marriage is considered a purely civil act.

PRE-MARRIAGE PROCEDURE

In Section 4:7 of the Book of Family Law, the Civil Code regulates the
process which must precede all marriages contracted in Hungary.” The Civil
Code merely summarizes the essential rules, since the procedure is regulated

¢ Cf. Erd6, P. (1991). Egyhdzjog [Law of the Church]. Budapest: Szent Istvan Tar-
sulat, 398.

7 Cf. Vékas, L., Gardos, P.(2020). Nagykommentar a polgdri torvénykonyvhoz [Great
Commentary to the Hungarian Civil Code]. Budapest: Wolters Kluwer Hungary, 710; Herg-
er, Cs., Katonané Pehr, E. (2021). Magyar csaladi jog [Hungarian Family Law]. Budapest:
Novissima, 38-39; Barzo, T. (2017). 4 magyar csalad jogi rendje [The legal order of the
Hungarian family]. Budapest: Patrocinium, 67—69; Hegediis, A. (2022). Polgari jog. Csa-
lddjog [Civil Law. Family Law]. Budapest: R.LM.A K. 53—54.
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in detail by Act I of 2010 on Civil Registration Procedure.® The first step of
marriage is the same in Christian denominational canon law and civil law:
the intention to marry must be announced in advance in each case. From the
point of view of Jewish law, it is also necessary to report the intention and
date of marriage to the rabbi, since he examines marriage impediments within
a narrow scope. Islamic marriage is purely contractual, and it is not associ-
ated with religious or legal ceremonies, so it does not need to be announced.
In Catholic and Greek Catholic canon law, following the announcement of
marriage, the minister also checks whether there is a marriage impediment
between the parties, and whether there is a ban due to mixta religio® or a dis-
paritas cultus'® impediment that can be removed."" In addition, it is essential to
ascertain that the parties do not have a valid marriage with anyone else, not
even a civil marriage, since in some cases this may also constitute an impedi-
ment to marriage.'?

As far as the Reformed and Lutheran denominations are concerned, there
is no such examination, since the two denominations essentially acknowledge
the authority of civil marriage' and do not impose any special conditions in
this regard. At the same time, the Second Helvetic Confession also regulates
the rules of marriage,' and Martin Luther likewise makes provisions on the
issue of marriage.'*

8 Section 17 of Act T of 2010 on Civil Registration Procedure, Magyar Koz16ny,
2010/1. (2010. januar 8).

® A marriage impediment that prohibited marriage between Catholics and baptized
persons belonging to a ,heretical or schismatic sect” in canon law. With the new code of
laws of 1983, the issue of mixed marriages was reorganized, and now some conditions
must be met, including: the elimination of the dangers associated with abandonment of the
faith, the promise of baptism of offspring and their Catholic ecclesiastical education.

19 Under this impediment, a marriage between two persons is invalid one of whom
has been baptized or admitted to the Catholic Church and has not left it by formal act, and
the other who has not been baptized or has been baptized invalidly.

' The prohibition of mixta religio (mixed religion) exists between Catholic and
non—Catholic Christians and can be removed under the authority of a minister, while the
impediment of disparitas cultus (difference of religion) exists between a Catholic and an
unbaptized person, which can be removed with the permission of the bishop.

12 Cf. Kuminetz, G. (2002). Katolikus hdzassdgjog [Catholic Marriage Law]. Bu-
dapest: Szent Istvan Tarsulat, 102-103; Erdd, P. (1991). Egyhazjog [Law of the Church].
Budapest: Szent Istvan Tarsulat, 411-412.

13 According to the rules of their founders.

4 Bullinger, H. (2010). Mdsodik Helvét Hitvallds [Second Helvet Confession].
Cluj—Napoca, 65-66.

15 Cf. Reuss, A. , ...dszintén és teljes hiiséggel szeretik egymdst” A hdzaséletrél Lu-
ther irdsaiban [,,...they love each other sincerely and faithfully.” About married life in Lu-
ther’s writings] Lelkipasztor-Evangélikus teoldgiai folyodirat, 2022/3, 88-96.
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With regard to the Orthodox Churches, there is also a marriage registra-
tion procedure that determines whether the basic conditions for entering into
marriage are met. However, since the Orthodox denomination allows divorce,
it must specifically examine how many times divorce has occurred, as it is
not permissible to divorce and remarry more than three times. Free will is
an essential condition for entering into an Orthodox marriage, and a person
belonging to an Orthodox denomination cannot marry someone who is not
Orthodox—that is, a Christian of another denomination or a follower of a dif-
ferent religion.

As for Judaism and Islam, no specific procedure exists for separately
examining marriage impediments, although there are situations in both tradi-
tions where a marriage cannot validly be concluded.! In the author’s opinion,
the role of morality is most prominent in these cases, since, for example, the
examination of marriage impediments is not institutionalized. Thus, in order
not to create an impediment to marriage, families in particular need to pay
close attention. This is first and foremost a moral, not a legal issue.

CIRCUMSTANCES RENDERING A MARRIAGE INVALID

The Civil Code defines the grounds for the invalidity!” of a marriage.'*
Catholic matrimonial law, on the other hand, regulates marriage impediments,
and it is an ecclesiastical law that renders a person incapable or declaring a
person unable to marry based on a characteristic or circumstance.'” A person is
incabale if they are unfit for marriage based on some personal characteristic,
and a person is unable if they are unfit based on some circumstance. E.g. impo-
tence is a personal quality, and not reaching the minimum age for marriage
is a circumstance, all of which are barriers to marriage. This is an essential

' Cf. Donin, H. H. (1998). Zsidénak lenni [To be Jewish]. Budapest: Goncol Kiado,
261-262.

17 For a marriage to be valid or void, it must necessarily exist. Absolute and relative
grounds of invalidity were determined during the codification of the Civil Code. Absolute
impediments constitute an impediment to everyone, while relative impediments constitute
an impediment to marriage only within a certain circle of persons.

18 Cf. Hegediis, A. (2022). Polgdri jog-Csalddjog [Civil Law. Family Law]. Buda-
pest: RIM.A K., 7; Barzo, T. (2017). A4 magyar csalid jogi rendje [The legal order of the
Hungarian family]. Budapest: Patrocinium, 69-71; Herger, Cs., Katonané Pehr E. (2021).
Magyar csaladi jog [Hungarian Family Law]. Budapest: Novissima, 48—52.

19 Erdd, P. (1991). Egyhazjog [Law of the Church]. Budapest: Szent Istvan Tarsulat,
415.
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similarity between the two legal systems® because in Catholic marriage law,
impediments?! either preemptively annul a marriage, prevent its conclusion,
or serve as grounds for annulment when discovered later.?> Canon law also
distinguishes between oath-based and marriage-based prohibitions, which are
similar to the system of absolute and relative marriage impediments in civil
law.? Oath-based prohibitions apply to the minister officiating a marriage,
while marriage prohibitions apply to the parties themselves.?* Greek Catho-
lic canon law regulates marriage impediments similarly to Roman Catholic
Church law.”

With regard to Protestant denominations, again, there can be no gener-
ally defined marriage impediments or grounds for annulment. The canon law
of the Lutheran and Reformed Church accepts the grounds of invalidity set out
in the Civil Code, and if such grounds exist, the spouses are not granted the
Church’s blessing. The only difference pertains to the marriage of a pastor®
from the perspective of the Reformed or Lutheran*” denomination.

The marriage law of the Orthodox Churches is governed by Roman and
Greek Catholic regulations, with only a few minor differences.”® While it is

20 The thinking of the Civil Code starts from the fact that marriage is fundamentally
valid, and compared to this, there may be circumstances that, if proven, could render the
marriage invalid.

2 Cf. Kuminetz, G. (2002). Katolikus hdzassdagjog [Catholic Marriage Law]. Buda-
pest: Szent Istvan Tarsulat, 261.

22 Cf. Erd§, P. (1991). Egyhazjog [Law of the Church]. Budapest: Szent Istvan Tér-
sulat, 404—405.

2 The difference is that while absolute marriage impediments prohibit and annul
marriage beforehand, relative marriage impediments do not, although marriage is not al-
lowed under such impediments.

24 Cf. Kuminetz, G. (2002). Op. cit., 106-107.

2 Cf. Pallath, P. (2021). Code of Eastern Canon Law English traslation of the four
apostolic letters Issued Motu proprio by Pope Pius XII. Kerala: Oriental Istitute of Reli-
gious Studies India, Oirsi Publications, 113—159.

¢ The Reformed denomination regulates that a pastor may only marry a person be-
longing to a Lutheran or Reformed denomination, and the bishop must have prior permis-
sion for this to be valid. In the absence of these conditions, marriage will not be permitted
under the laws of the Reformed Church, and violation of these rules may result in loss of
office for the pastor.

27 Lutheran canon law is more permissive, this rule is no longer prescribed. but mar-
riage is also subject to the permission of the bishop, and avoiding it may also result in loss
of office.

28 Cf. Pacurariu, M. (1994). Orthodox of Istoria Bisericii Romdne. Bucharest: Editu-
ra Institutului Biblic si de Misiune al Bisericii Romane; Movila, P. (1975). Orthodox Con-
fession of Faith. Studies in Sacred Theology, n. 259; Official Documents of the Great Holy
Council of the Orthodox Church — The Sacrament of Marriage and its Impediments, Chap-
ter 11, Points 3—4. Accessed on: January 18, 2024, https://www.holycouncil.org/marriage;
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irrelevant to Catholic, Greek Catholic, or Protestant ecclesiastical law whether
civil marriage precedes or follows the ecclesiastical one, the canon law of
Orthodox Churches requires that ecclesiastical marriages must be preceded by
civil ones.”

If a marriage is not conducted in accordance with canonical forms, even
if it is valid under civil law, it is not recognized as valid by the Orthodox
Churches.’® The rules of the Orthodox Church do not prohibit mixta religio
nor do they treat disparitas cultus as an impediment, since a member of the
Orthodox denomination can only marry an Orthodox person, unlike in the
Catholic denomination. The Orthodox Church also sets an upper age limit
for marriage, which does not appear in any of the other denominations or
churches examined.?!

In the author’s opinion, this upper age limit was introduced with regard
to the threefold benefit of marriage. At such an age, the possibility of having a
child still theoretically exists, but it would occur only in extremely rare cases.
It may also be noteworthy that Orthodoxy is the only denomination to prohibit
the marriage of individuals who have undergone gender reassignment surgery
or have changed their gender according to Orthodox law. Such a rule does not
appear in the regulations of any other denomination or religion.

With regard to marriage impediments and grounds for invalidity, Juda-
ism and Islam have several interesting characteristics. In Judaism, the Torah
provides the foundational rules, which have been further interpreted by legal
scholars. However, Jewish law does not apply separate absolute and relative
grounds of annulment specifically to the priestly order; impediments apply
equally to everyone.*? It is essential that no exemptions from impediments
can be granted, and marriages with such impediments remain invalid even if
they are performed in accordance with standard Jewish marriage rites** Simi-

Official Documents of the Great Holy Council of the Orthodox Church — The Sacrament of
Marriage and its Impediments, Chapter II, Points 5. Accessed on: January 18, 2024, https://
www.holycouncil.org/marriage

2 Cf. O KaHOHHMYECKHMX aCleKTax IIepKoBHOro Opaka. In: Apxwuepeiickuii Cobop
2017 ., accessed on: January 12, 2024, http://www.patriarchia.ru/db/text/5075384.html

30 Among the prohibitions, marriage is prohibited for collateral descendants up to the
7th degree of descent, while the Catholic and Greek Catholic Churches prohibit marriage
only up to the 4th degree of descent.

31 According to Orthodox denominations, a woman cannot marry if she is over 60
years of age and a man is over 70.

3 These include: age, impediments arising from blood ties, and existing marriage.

33 C. Heka, L. (1998). 4 zsidé jog alapjai [The basics of the Jewish legal system].
Szeged: Polay Elemér Alapitvany, 183; Donin, H. H. (1998). Zsidonak lenni [To be Jew-
ish]. Budapest: Goncol Kiado, 261-263.
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lar to the Orthodox position that an Orthodox person cannot marry someone
of another denomination, Judaism does not allow marriage between a Jew
and a Gentile. Such a marriage is always invalid. A kohen®** may not marry a
divorced person, a proselyte, someone involved in a questionable relationship
or concubinage® (here the moral and ethical element appears again), or some-
one who is descended from a forbidden marriage of a kohen.

Muslim marriage law also includes prohibitions whose existence pre-
vents or annuls marriage.*® Muslim law primarily imposes prohibitions on the
basis of blood relations: consanguinity (e.g. kinship between siblings) and
marriage with a brother-in-law (with the husband’s or wife’s brother) consti-
tute impediments. It also establishes religious rules based on the Holy Quran,
distinguishing between the rights of men and women. A man may marry a
Muslim or a non-Muslim woman, but a woman may only marry a Muslim
man. If the man has not reached puberty, he remains under his father’s author-
ity, and the decision to marry is made by his father or paternal grandfather. The
situation is similar for a woman until she reaches puberty, which is considered
the minimum age for marriage (around 12 years old). The rules set out above
also make marriage invalid and there is no possibility of exemption from them,
so they should be considered absolute impediments.

THE QUESTION OF ENGAGEMENT

Hungarian family law does not currently regulate engagement, so it
exists only as an ecclesiastical institution. In both Roman Catholic and Prot-
estant canon law, betrothal, an outdated legal institution, is not regulated,
although its practice is not prohibited by the Church. Catholic marriage law
does not use the term “betrothed” but rather refers to it as a “marriage prom-
ise”. This indicates a qualitative difference: while betrothal still carried legal
effects and was considered a legal institution under the 1918 Codex luris

3* A member of the priestly family of the Tribe of Levi, descended from Aaron, who
has certain ritual privileges in the synagogue service

35 A person who converts to Judaism from another denomination or religion as an
adult.

3¢ Cf. Rizvi, S. M. (2001). Marriage and Morals in Islam. Toronto: Islamic Educa-
tion & Information Centre; Picchi, M. (2020). Muslim Marriage and Contemporary Chal-
lenges. Lukens-Bull, R., Woodward, M. (eds.) Handbook of Contemporary Islam and Mus-
lim Lives. Springer, Cham.
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Canonici,” it is no longer regulated under the 1986 Codex Iuris Canonici.’®
The earlier Code stipulated that no action could be taken to enforce a marriage
based on a marriage promise, but that pecuniary damages® could be sought in
the event of a failed marriage promise.

The promise to marry is therefore not legally binding, and if such a
promise is made between the parties, it can still be dissolved. Protestant canon
law, based on current legal developments, does not provide for betrothal. Of
course, there is nothing to prevent those intending to marry from “getting
engaged”, but this carries no legal significance. However, from the perspec-
tive of Greek Catholic, Orthodox, Jewish, and partly Muslim canon law, the
period of engagement is legally significant. The first part of the Greek Catholic
and Orthodox marriage ceremony is the engagement itself. For communities
belonging to Eastern Catholic denominations, the engagement period usually
lasts from one to six months.*

The marriage law of the Eastern Churches distinguishes between two
main aspects of marriage: first, the engagement, and second, the “crown-
ing” (the formal wedding rite). In the legal order of the Eastern Churches and
their denominations, engagement has the same effect as marriage, i.e., from
the moment of engagement the parties may exercise marital rights and obli-
gations, including sexual relations. Both the Greek Catholic and Orthodox
Churches unite these two steps into a single event, so the engagement and
crowning take place at the same time, rendering the engagement symbolic.*!
In Jewish law, engagement, known as Kiddushin, is also of great importance.*
Similarly to Orthodox practice, engagement in Jewish marriage law creates
effects similar to those of marriage. Two important elements are placing the
ring on the woman’s finger and the accompanying words, which record the

37 Cf. De Gasperri, P., Serédi, J. (1923). Codex Iuris Canonici Fontes. Roma: Typis
Polyglottis Vaticanis,

3% Cf. Erd6, P. (2015). Egyhazi Torvénykionyv [Ecclesiastical Code] Budapest: Szent
Istvan Society, Canons 1083—1094.

39 Cf. Erd6, P. (1991). Egyhazjog [Law of the Church]. Budapest: Szent Istvan Tar-
sulat, 408-409; Kuminetz, G. (2002). Katolikus hazassagjog [Catholic Marriage Law]. Bu-
dapest: Szent Istvan Tarsulat, 95-96.

4 Cf. The particular law of the ukrainian greek catolich church. Promulgated by
the Major Archbishop Sviatoslav Shevchuk April 7, 2015. (Accessed on February 8, 2024)
https://www.archeparchy.ca/wem—docs/docs/Particular Law_Canons.pdf

4 Papp, M. (2022) ,, Megkorondztad” A hazassagkotés misztériuma. [,,You crowned
it” The mystery of marriage]. Szeged: Lazi Publishing House, 105-109.

2 It means sanctification or holiness. Meaning: ,,Buying” is done by the bridegroom
putting a ring on the bride’s finger in front of the witnesses, before the groom says that he
sanctifies his wife by this ring.
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fact of the engagement.** Marital effects can also occur if the man gives a wed-
ding gift other than the ring.* This means that you signal your intention either
with an engagement ring or with another gift. These two acts have the same
legal relevance. The presence of two witnesses is required for the validity of
the engagement, and their names must be indicated in the marriage contract.
After the engagement, the man can take the bride to his home and consummate
the marriage.

Muslim law does not have the betrothal ceremony already described in
Christianity and Judaism, but Sharia provides for engagement as an agreement
between the two parties that can be revoked.* In the author’s opinion, in both
Muslim and Jewish law, engagement serves as a guarantee of the marriage
contract, ensuring that a woman does not enter into a marriage contract with
another person during the engagement’s duration.*

THE PROCESS OF MARRIAGE

In the civil marriage system, the formal conditions of marriage are regu-
lated by the Civil Code, while the administrative rules are governed by the Act
on Civil Registry Procedure.*’” These steps are particularly important because
Protestant denominations accept civil marriage as valid, and so the elements of
Protestant marriage are essentially the same as those of civil marriage.

The form of marriage may differ according to various canon laws. It is
first necessary to distinguish between those forms of canon law that regard
marriage as a sacrament and those that consider it a contract or a purely civil
act. Protestant denominations view marriage primarily as a civil act, and
they merely provide a subsequent blessing within their own rites. The Cath-
olic, Greek Catholic, Orthodox, as well as Jewish religious traditions, view

4 Cf. Donin, H. H. (1998). Zsidonak lenni [To be Jewish]. Budapest: Goncol Kiadd,
261. ,,Haré at m’kudeset 1i b’tabaat zo k’dat Mose u’Jiszraél”.

4 Cf. Heka L. (1998). A4 zsidé jog alapjai [The basics of the Jewish legal system].
Szeged: Polay Elemér Alapitvany 186.

4 Cf. Rizvi, S. M. (2001). Marriage and Morals in Islam. Toronto: Islamic Educa-
tion & Information Centre, 51.

4 Unlike Jewish and Orthodox law, however, in Muslim law, engagement is not the
same as marriage, the parties cannot yet exercise the rights and obligations of the spouses,
and even spouses cannot meet each other unsupervised or go anywhere together.

47 Cf. Hegedts, A. (2022). Polgari jog-Csaladjog [Civil Law-Family Law]. Buda-
pest: RILM.A K, 59; Herger, Cs., Katonané Pehr E. (2021). Magyar csaladi jog [Hungarian
Family Law]. Budapest: Novissima, 41-43; Barzo, T. (2017). A magyar csalad jogi rendje
[The legal order of the Hungarian family]. Budapest: Patrocinium, 66—67.
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marriage as a sacrament to some extent. At the same time, a more contract-like
character is dominant in Jewish and Muslim religious traditions. In Catholic
canon law, marriage is not only a ceremony but also a legal act.

In the context of Catholic rites, a new legal relationship is established
between the parties intending to marry, regardless of whether they have already
concluded a civil marriage.”® From a legal perspective, the Greek Catholic,
Orthodox, and Jewish denominations hold the same position.*

Catholic matrimonial law also prescribes certain cumulative conditions
for marriage. Marriage is understood as a lifelong union between a man and
a woman. Both parties must be present simultaneously at the conclusion of
the marriage, either in person or through a representative. They must verbally
express their consent to marry. Two witnesses must be present, and the mar-
riage must be concluded before the minister with jurisdiction over the parish
church where the ceremony takes place.* Although placing rings on the fingers
is a significant element of the ceremony, failure to do so does not affect the
marriage’s validity.>' Since marriage is a sacrament in the Catholic denomina-
tion, it is legally established not by the pastor’s presence, but by the unanimous
expression of the will of both parties.*

In the Greek Catholic denomination, the conditions are the same as in the
Roman Catholic Church, with one key difference: the presence and blessing of
the priest are integral to the marriage’s legal validity. Without meeting this
requirement, the marriage is not valid. The oath ceremony in the Greek Catho-
lic tradition has two main parts: the engagement and the crowning. During the
crowning, an actual crown is placed on the heads of the man and the woman.*
This practice is also found in the Orthodox tradition. Members of the Greek
Catholic denomination can only validly marry before a Greek Catholic pastor

4 From the point of view of the State, a marriage of a Catholic denomination is a
non-existent marriage, in the same way, according to the position of the Catholic denomi-
nation, a civil marriage between two persons belonging to a Catholic denomination is also
a non-existent marriage.

# Thus, these denominations do not accept purely civil marriage as a valid marriage,
and members of their denominations are also obliged to marry according to the law of their
own denomination.

50 These are the decrees of the Council of Trent to ensure publicity. Territorially, the
bride's parish priest is always competent to be present at the marriage.

51 Veress, A. (20006). A hdzassagkotés szertartdsanak rendje [The Order of the Rite
of Marriage]. Budapest: Szent Istvan Tarsulat, 13—15.

52 The pastor participates in the conduct of the ceremony as an official witness and
his role is declaratory, his task is to establish validity and register births, just as the registrar
participates in civil marriages.

53 Cf. Papp, M. (2022). ,Megkoronaztad” A hazassagkotés misztériuma. [,,You
crowned it” The mystery of marriage]. Szeged: Lazi Publishing House, 105-109.

748



R. I. Kasuba, People of the Book: Fundamental Issues of the..., pp. 737-753.

and inside a temple.** Another significant difference is that the Greek Catholic
denomination does not allow marriage by representation.

The essential elements of the Orthodox marriage ceremony are the same
as in the Greek Catholic denomination. An important distinction is that Ortho-
dox marriage law does not permit concluding an ecclesiastical marriage before
a civil one, meaning civil marriage has primacy. As with the Catholic denomi-
nation, interreligious marriages are not permitted in the Orthodox Churches, so
a member of the Orthodox faith may only marry another Orthodox Christian.
Both parties must be physically present at the marriage ceremony and express
their free will to marry. The presence of at least two witnesses is also required,
and the marriage must be officiated by the competent local pastor.

For members of the Jewish faith, marriages are valid only if they are per-
formed in accordance with the rules of the Jewish religion; therefore, purely
civil marriages are not considered valid. Engagement is an essential element
of Jewish marriage, as previously explained. The marriage itself takes place in
a synagogue and involves the groom, the scribe trained to write the marriage
contract, the bride, and the rabbi. The elements of the ceremony are cumula-
tive in nature, meaning they cannot be altered or omitted without causing the
marriage to be invalid.

During the ceremony, a marriage contract called a ketubah® is prepared,
setting out the rights of the woman. Handing the ketubah to the woman legally
establishes the marriage. After the blessings and drinking of wine, the groom
places a gold ring on the bride’s finger. The couple then withdraws to a sepa-
rate room, symbolically left alone. Legally, this signifies the consummation of
the marriage, which is necessary for validity since, similar to Catholic canon
law, procreation and the act that enables it are considered indispensable condi-
tions of marriage.*® Both parties must be present in person, and two witnesses
must also be present. Before the ceremony begins, a minyan,” (a prayer com-
munity of ten men), must be formed to ensure the marriage’s public nature.

Muslim matrimonial law is fundamentally contract-based. While it
does set certain rules, mainly to prevent matrimonial anomalies, it does not

3 Cf. Erd6, P. (1991). Egyhazjog [Law of the Church]. Budapest: Szent Istvan
Térsulat, 452.

5 In fact, a ketubah is written at the time of engagement, which is the task of the
rabbi or the editor officially commissioned by the rabbi, since it is written in Hebrew. Now-
adays, pre-written and/or pre-printed documents are used, in which only the names of the
parties are entered.

% Cf. Margalit, Y. (2019). The Jewish Family: Between Family Law and Contract
Law. Cambridge: Cambridge Universty Press, 51.

57 The presence of at least 10 adult males is required to perform official ceremonies,
this is the minyan.
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prescribe a strict ceremony, leaving the details to the parties and their fami-
lies.® There are three main aspects to concluding the marriage: the man’s
proposal to the woman (usually considered and decided upon by both fami-
lies), the acceptance of the proposal by the woman and her family,” and the
drafting of the marriage contract in Arabic, without which the agreement is
not valid.®® Finally, it must be determined whether any impediment exists that
would render the marriage invalid. For this, two witnesses must be present at
the drafting of the contract, and their names must be recorded.®' It is not essen-
tial for the woman to be personally present, as her representative may appear
on her behalf. Usually, the ceremony is made solemn by reading aloud from
the Qur’an, and an Imam or another respected authority figure offers a prayer.
In many Muslim-majority countries, marriage registration is now required.®

CONCLUSION

In religious legal systems, the concepts of law and morality are closely
intertwined. According to R. Posner, morality is a set of duties toward others®
that prohibits unethical behavior.** Law, on the other hand, is a general rule of
conduct established or recognized by the State, whose enforcement is ensured
by the State. G. Jellinek summarizes these two disciplines succinctly: law is
the minimum of morality.*

Religions fundamentally define human life from an ethical-moral per-
spective, and the laws they create serve to reinforce this moral dimension.
Religious legal systems exemplify that law and morality cannot easily be

8 Maududi, A. (2007). Iszidm életméd [The Islamic way of life]. Budapest: Church
of Muslims in Hungary, 45.

9 Overall, see: Picchi, M. (2020). Muslim Marriage and Contemporary Challeng-
es. Lukens-Bull, R., Woodward, M. (eds.) Handbook of Contemporary Islam and Muslim
Lives. Springer, Cham.

% Concept of Marriage under Islam. https://old.amu.ac.in/emp/studym/99995934.pdf

! The marriage does not require the participation of an official either from the state
or from the Muslim Church.

2 Cf. Picchi, M. (2020). Op. cit., 14.

9 Cf. Posner, R. A. (1998). The Problematics of Moral and Legal Theory. Harvard
Law Review, Vol. 111, No. 7, 1637-1717. (Accessed on February 10, 2024) https://chica-
gounbound.uchicago.edu/cgi/viewcontent.cgi?article=2828&context=journal_articles

% Miskolczi Bodnar P. (2015). Az erkolcs és a jog szoros kapcsolat [Aclose relation-
ship between morality and law] Polgari Szemle, December 2015 — Volume 11, Issue 4-6.

65 Cf. Jellinek, G. (1914). Aligemeine Staatslehre. Berlin: Verlag von O. Hiring,
218-219.
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separated, nor is there always a need to separate them. Jellinek also states
that all social institutions are inherently closely linked to religion, and it is
only through the modernization of law that efforts have been made to sepa-
rate them.® Over time, this separation has succeeded for certain religions and
denominations, but not for others.

In states where Christianity is the principal religion, a complete or par-
tial separation of law and morality may be considered successful. However,
in states where Judaism or Islam predominates, separating law from morality
or religion is not possible. The task of canon law is to regulate those mat-
ters of the Church, an entity integrated into society, that cannot be managed
by theology alone. In other words, it addresses the Church’s organization, the
establishment and maintenance of the necessary framework for its functioning,
the provision of various services, and administration. These are areas that do
not belong to the Church’s transcendent existence but rather to its operational
and structural framework.

The author largely agrees with this definition, acknowledging that canon
law indeed governs those external affairs of churches that cannot be resolved
through theological means alone. However, it must also be noted that one
cannot analyze the legal systems of churches without taking their theologi-
cal specificities into account, as these features significantly shape both their
identity and their legal rules. This is especially true for religions where mem-
bership does not require a formal act’ but is inherently linked to religious,
national, and legal identity, as in Judaism and Islam. A person born Jewish is
automatically considered Jewish, and a person born Muslim is automatically
considered Muslim, without any need for a formal initiation or reaching a cer-
tain age of adulthood.®®

For the author’s doctoral research, these realities are essential. Under-
standing the rules and expectations of religious and denominational law in
marriage is necessary if the system of optional civil marriage is to be adapted
into the legal frameworks of states governed by these traditions. Another con-
dition for successful adaptation is not only familiarity with the religious and
denominational canon law systems and their operation but also consideration
of how these systems intersect with Hungarian civil law. This is particularly
important regarding Christian denominations, where these specific legal sys-
tems and the rules of Hungarian matrimonial law interconnect.

¢ Cf. Jellinek, G. (1914). Allgemeine Staatslehre. Berlin: Verlag von O. Héring, 112.

" In the case of Christianity, participation in baptism makes a child or adult a mem-
ber of the Church, so it is also a formal legal act, not just a theological act.

% In the case of both denominations, circumcision is the ceremonial at birth and the
ability to read sacred scriptures is the act of attaining adulthood.
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