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Abstract

The availability of punitive awards varies across different

common law jurisdictions. In recent years, China, as a civil

law jurisdiction, has progressively introduced a compre-

hensive punitive damages system in Intellectual Property

(IP) law in recent years. To investigate how this common

law product functions in the civil law system, this paper

scrutinizes the evolution and functions of punitive damages

and depicts the map of punitive damages in Chinese IP law.

Then this paper reports and analyses 657 IP judgments

involving the application of punitive damages that were

tried and decided in all parts of mainland China by all levels

of courts from June 1, 2021, to May 31, 2022. Our

empirical data shows that punitive damages are frequently

sought by claimants, yet courts are reluctant to award them

due to the complexities in determining the basis for

calculation and judges' reluctance towards detailed legal

reasoning. Furthermore, a critical analysis of the application

of punitive damages in IP trials is provided, critiquing the

court's preference for statutory damages, the complexity in

determining the basis and multipliers for calculation, and

the strict standard of proof, which accounted for the small

portion of punitive damages awarded in judicial practices.
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1 | INTRODUCTION

Punitive damages have been playing an exceptionally potent role, serving as a supplementary sanction in exceptional cases

where compensatory damages do not provide sufficient levels of deterrence and retribution.1 Generally, in tort law,

punitive damages are monetary damages awarded apart from compensatory damages when the defendant has engaged in

malicious misconduct.2 The term “punitive damages,” also known as “exemplary,” “vindictive” damages, and “smart

money,”3 has an illustrious historical precedent in various jurisdictions.4 Similar provisions allowing for a multiple of actual

damages could be found in ancient legal systems.5 Though the availability of punitive awards varies across different

common law jurisdictions, punitive damages are viewed as nonexistent in continental European civil law nations.6

Following the civil law tradition, successful plaintiffs can only obtain compensatory damages, and the concept of punitive

damages is considered contrary to the fundamental separation of criminal law and private law.7 However, as a unique

jurisdiction of the civil law system,8 China seems to be more open to introducing punitive damages in private laws, notably

in Intellectual Property (IP) law by drawing inspiration from the concept of enhanced damages in US IP law.9

Still, the implementation of such a common law product into the civil law context by Chinese courts remains an

underdeveloped area of study. This study reports and analyses 657 IP judgments that involved punitive damages

rendered across all regions of mainland China by courts at all hierarchical levels in the first year following the

introduction of punitive damages in Chinese IP law. It aims to investigate how this imported legal mechanism,

namely punitive damages, functions in the Chinese jurisdiction in practice. To begin with, Section 2 maps out the

legal frameworks of punitive damages in the Chinese IP law and provides critical comments on related provisions. In

addition, Section 3 presents a comprehensive empirical examination of the impact of IP punitive damages on

Chinese IP litigation. Several hot issues, including how courts interpret statutory requirements and whether the

introduction of a comprehensive IP punitive damage system will open the door to excessive punitive awards, are

covered in this part, illustrated by various charts and tables. Furthermore, in Section 4, this paper provides a critical

examination of statutory requirements and methods of gauging punitive damages. Finally, this paper provides

recommendations for the application of punitive damages in Chinese IP law.

2 | PUNITIVE DAMAGES IN CHINESE IP LAW: A FRAMEWORK

2.1 | Punitive damages in Chinese law

In China, punitive damages were first adopted in Article 49 of the Consumer Protection Law in 1993, to cope with

the unsound market and the prevalence of counterfeit goods at that time.10 Before the enactment of the Chinese

Civil Code, punitive damages were implemented in various fields of law in a scattered manner, including Labour

Contract Law (2007),11 Food Safety Law (2009),12 Tort Law (2009),13 Tourism Law (2013),14 Trademark Law (2013),15

Seed Law (2015),16 and Anti‐Unfair Competition Law (2019 Amendment).17

In 2020, the Civil Code systematically regrouped and compiled the existing civil law into six books with 1260

articles. Punitive damages clauses in private law are also included in the Civil Code. Moreover, it codifies punitive

damages as a part of Book I on General Provision in Article 179, providing that “[w]here any law provides for

punitive damages, such a law shall apply.” The Civil Code sets up punitive damages for IP infringement, product

liability, and environmental pollution, respectively.18
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2.2 | Punitive damages in Chinese IP legal system

In general, a court may award compensatory damages, punitive damages, and statutory damages in IP trials.

Compensatory damages may be awarded based on the amount of actual loss, the profits of the infringer, or the

royalties of the disputed Intellectual Property Rights (IPRs). Punitive damages of one to five times the amount of

actual loss, profits, and royalties may be awarded against the infringer if it committed the infringement intentionally

under serious circumstances. When the above three bases for calculation are unavailable, the court may use its

discretion to award statutory damages.19

In terms of the Chinese IP legal system, the Civil Code provides a general principle for the application of punitive

damages for IP infringements. Meanwhile, punitive damages are formally established in the Trademark Law, the Seed

Law, the Anti‐Unfair Competition Law, the Patent Law, and the Copyright Law. Additionally, the Supreme People's

Court issued a series of policy documents and judicial interpretations, further clarifying the application of punitive

damages in IP trials. Finally, several regional courts released judicial guidance on punitive damages, providing

detailed factors that courts must rely on when awarding punitive damages in IP trials.20

2.2.1 | Laws

Punitive damage mechanism was first introduced in the Chinese IP system via the amendment of the Trademark Law

in 2013.21 Compared to the fierce controversy over the revision of the Copyright Law and the Patent Law, academia

and the industry have consistently urged the imposition of punitive damages on perpetrators of malicious

infringement of trademark rights during the third revision of the Trademark Law.22 According to Article 63 of the

2013 Trademark Law, “[i]f the infringement is committed in bad faith (malicious) with serious circumstances,

the amount of damages shall be more than one time, but less than three times of the amount determined in the

aforesaid method.” Later, the 2019 Amendment to Trademark Law amended the multiplier to “more than one time,

but less than five times.”23 Punitive damages were introduced in the Seed Law in 2015 and amended in 2021

regarding the infringement of rights related to plant varieties.24

Simultaneously, the 2019 Amendment to the Anti‐Unfair Competition Law of the People's Republic of China

included a new punitive damages mechanism. To be more specific, a multiplier of punitive damages at “more than

one time but less than five times” was available only with respect to “malicious” infringement of trade secrets.25

Following the 2017 revision of the Anti‐Unfair Competition Law, the US government ignited the trade war with

China, accusing it of insufficient and ineffective protection for foreign trade secrets.26 Consequently, the

introduction of punitive damages in the 2019 Amendment to the Anti‐Unfair Competition Law was, in part, a quick

response to the US government's allegations and “to facilitate the negotiation of a deal to end the trade wars.”27

Furthermore, Article 1185 of the Civil Code marks the establishment of a punitive damages system in China in

the form of a general rule, that not only covers all scopes of IPRs but also expands the availability of damages. That

is, the petitioner shall have the right to seek corresponding punitive damages in cases where a tort is committed

“intentionally” against another's IPRs under “serious circumstances.”28 Furthermore, Article 179(2) stipulates that

“[w]here any law provides for punitive damages, such a law shall apply.” As a special regime for damages, the

requirement for applying punitive damages could benefit from greater specificity and clarity. Despite this, the Civil

Code adopts a more generalized approach to punitive damages provisions.

To conform to the general rule established by the Civil Code, both Article 71 of the Patent Law and Article 54 of

the Copyright Law, which were amended in October and November 2020, respectively, adopted a punitive damages

mechanism, limited the scope of application of punitive damages to “intentional” infringements involving “serious

circumstances,” and set the multiplier for punitive damages at “more than one time but less than five times.”29 As a

result, there are two different standards of subjective state of mind when determining punitive damages for IP

infringement: “intentional” for copyright and patent infringements, and “malicious” for trademark and trade secret
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infringements. Without proper judicial interpretation from the Supreme People's Court, the two different wordings

will cause uncertainty when determining the subjective element of the infringer in practice.

Noteworthy, the above provisions do not indicate that the legislators have made duplicate rules on punitive

damages. Theoretically, Article 1185 of the Civil Code serves as a general rule that provides protection for those

IPRs that are not covered in existing IP laws, while punitive damages clauses in current IP legislation are considered

specific rules for certain protected subject matters. For example, the basic standards of punitive damages provided

in the Civil Code remain applicable when the infringer intentionally infringes on a third party's geographical

indication under serious circumstances (Table 1).

2.2.2 | Judicial interpretations

The Supreme People's Court issued the Interpretation on the Application of Punitive Damages in theTrial of Intellectual

Property Cases (hereinafter the Interpretation) in February 2021,30 setting out explanations and clarifications

regarding inconsistencies between the Civil Code and judicial practices. The Interpretation clarifies that the main

purposes of implementing punitive damages for IPRs are to punish serious IP infringements and comprehensively

strengthen IP protection.31 Besides, the Interpretation provides detailed requirements for determining subjective

and objective elements, and the basis and multiplier of calculation when applying punitive damages in IP trials.

In particular, the Interpretation clarifies that the subject element “intention” includes the “malicious” act prescribed in

Article 63 of the Trademark Law and Article 17 of the Anti‐Unfair Competition Law.32 The Interpretation also concludes that

the type of infringed IPRs, the status of the IPRs, the popularity of relevant products, the relation between the defendant

and the plaintiff or party of interest, and other factors, should be fully taken into consideration when determining whether

an infringement is intentional.33 In terms of “serious circumstances,” Article 4 states that the method and frequency of

infringement, the duration of the infringement, its geographical scope, scale and consequences, the infringer's action during

litigation, among other factors, should be thoroughly evaluated when determining an infringement has “serious

circumstances.”34

Regarding the amount of punitive damages, Article 5 mandates that courts calculate punitive damages based on

the plaintiff's actual loss, the defendant's illegal income or profits obtained from infringement, and a reasonable

multiple of the license fee.35 Additionally, Article 5(3) introduces a “obstruction of evidence” provision. It stipulates

that the court may base its calculation on the plaintiff's claims and evidence if the defendant unjustifiably withholds

relevant financial records or submits false documents.

As for the magnitude of punitive damages in IP trials, the defendant's subjective element, the seriousness of the

infringement, and other factors should be evaluated by the court.36 It is worth noting that neither the Civil Code nor IP

sector‐specific laws provide caps on the maximum sum of awards, leaving a great degree of flexibility to the courts.

Concerning procedural factors, the Interpretation states that the claimant that requests punitive damages shall

specify the amount of compensation, calculation method, and the facts and grounds on which the request is based

when filing the lawsuit. One should raise such a claim before the court debate concludes in the first instance trial. If

the plaintiff adds the request for punitive damages in the trial of second instance, the court may conduct mediation

between the parties, and shall notify the claimant to file a separate lawsuit if mediation fails.37

3 | ENTHUSIASTIC CLAIMANTS, RELUCTANT COURTS: EMPIRICAL
STUDY OF APPLICATION OF PUNITIVE DAMAGES IN IP TRIALS

In the United States, capricious, the practice of awarding capricious and arbitrary punitive damages has long drawn

criticism.38 Businesses complained that “skyrocketing” punitive damages imposed by juries were out of control,

unpredictable, and imposed crippling financial costs on companies.39 Likewise, concerns echoed by Chinese
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scholars highlight how disproportionate compensation in IP trials could lead to a chilling effect on the dissemination

and exploitation of knowledge, potentially in turn impeding innovation and fair competition.40

Prior empirical studies show that up to 2020, even though the number of cases in which punitive

damages are awarded keeps rising, punitive damages are far from excessive and are rather rarely awarded in

IP trials.41 Statistics from the Supreme People's Court indicate that in 2021, punitive damages were granted

in 895 IP cases, representing just about 0.17% of all IP cases adjudicated that year.42 Experienced judges,

academics and legal practitioners also raised some open questions about the application of punitive

damages.43 To date, however, there has been no comprehensive quantitative study about the impact of IP

punitive damages on IP litigation after the introduction of “punitive damages” in IP law. This study examines

critical questions surrounding punitive damages in IP law, such as judicial interpretations of intentionality and

grave circumstances, and the potential for a comprehensive punitive damages system to lead to excessive

awards.

3.1 | Methodology

This study employs an empirical methodology to investigate the frequency and extent of punitive damages awarded

in Chinese IP trials. This study draws extensively on the empirical methodologies outlined in the prior empirical

research. Particularly, this paper examines the methodologies for data access, coding, and defining research scope

as utilized in a UK study,44 alongside the methods Chinese scholars employ to gather and statistically analyze case

data from various sources.45

3.1.1 | Scope of the study

This study captures and reviews every decision in which punitive damages were sought, delivered between June 1,

2021, and May 31, 2022, electronically accessible to the public on China Judgments Online.46 Judgments available

on another professional legal database, Beidafabao (known as PKU Law),47 were also cross‐checked. The selection

of this 1‐year period was motivated by the significant uptick in copyright and patent cases involving punitive

damages following the enactment of the “punitive damage clauses” in Copyright Law and Patent Law on June 1,

2021. Another reason for this selection is that the large and diverse range of published samples from this 1‐year

period allows us to examine how punitive damages were employed in IP trials across China. In addition, it is

practically manageable to investigate a limited number of cases in detail and to draw meaningful conclusions about

their application.

Electronically published decisions of the first, second instance, and petition for retrial are covered and

examined in this study. In terms of jurisdictional scope, this study encompasses samples from courts at all levels

across 25 provinces and municipalities in mainland China.

3.1.2 | Accessing the data

To retrieve the cases, the Chinese term ‘惩罚性赔偿’ (in Chinese pinyin: Cheng Fa Xing Pei Chang; in English:

punitive damages) was applied in the full‐text search box of China Judgments Online. The time of publication

was limited from June 1, 2021, to May 31, 2022. Causes of action were confined to “IP infringement and

unfair competition.”48 Then 2523 results were organized by date of publication. However, sample cases that

had no substantial relation to punitive damages were excluded in this research. Only the effective decisions

were collected to avoid double counting. Each of these judgments was reviewed by the author, ultimately
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selecting 657 samples according to two specific criteria: (1) punitive damages were “substantially” sought by

the claimant, specifically including cases where the claimant presented a well‐founded claim for punitive

damages; and (2) punitive damages were awarded or refused on factual grounds, which means that judgments

that only involved a passing reference to rules of punitive damages were excluded. In addition, the reasons

why the claims were upheld and rejected by the courts are analyzed in detail, respectively.

3.1.3 | Coding the data

A group of elements was recorded when coding the cases. First, in terms of the level of trials, trials of first

instance, second instance, and petition for retrial were selected. Second, five categories of causes of action,

including copyright infringement, patent infringement, trademark infringement, unfair competition, and plant

variety right infringement, were covered.49 Third, generally, this study tries to categorize claimants as natural

persons, corporations, and associations, while labeling the defendants as associations, corporations, Karaoke

Bars (KTV), natural persons, and small businesses (restaurants, hotels, and teahouses). Fourth, the amounts of

punitive damages requested and awarded are recorded. Fifth, the reasons why the claims were held or

rejected are categorized. Finally, other useful and relevant information is recorded as notes.

3.1.4 | Limitations

This empirical study has two primary limitations concerning the selection of samples. First, there is the

dominance of serial litigation between the China Audio–Video Copyright Association (CAVCA)50 and Karaoke

Bars in the successful copyright litigation category, which might influence the testing of the statistical

significance of differences between groups. Moreover, this research does not cover all cases decided by

Chinese courts in the selected 1‐year period, due to the major impediments of online publication of

judgments. As a result, punitive damages were awarded in 73 of the analyzed cases (11.11% of the sample

cases) in this 1‐year period. The percentage of punitive damages awarded in this research is similar to another

empirical study of 698 punitive damages related IP cases in 2021 by a well‐known Chinese IP database, IP

House. It was discovered that punitive damages were only awarded in 105 IP cases (15.04% of the sample

cases) in 2021.51

It is worth noting that not all of the judgments are available online.52 Other empirical studies reveal that

only a small percentage of judgments are published on China Judgments Online,53 and the phenomenon of

selective publication is ubiquitous among Chinese courts.54 Particularly, Supreme People's Court explicitly

contends that a judgment rendered by a people's court may not be published on the Internet as the people's

court holds it inappropriate to publish.55 In practice, courts take advantage of the discretion granted by the

above provision to shield the public from a significant number of judgments.56 Moreover, some judges usually

gather the cases decided previously and upload all the documents at the end of the year for the annual

assessment.57

Admittedly, unpublished judgments will inevitably affect the analysis and findings of this empirical

research. However, the problem of online publication of judgments is beyond the scope of this study.

Although 73 cases can be relatively hard to model, it is important to note that this study also attempts to

examine the reasons for not awarding punitive damages in the other 584 cases. Moreover, to offset the

negative effect caused by selection bias and “inevitable” undercounting, a series of leading and typical IP

cases involving punitive damages will be further investigated. Furthermore, conventional wisdom about

punitive damages derived from academic research may support a comprehensive analysis.
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3.2 | Statistical analysis

3.2.1 | Geographical distribution

Figure 1 depicts the complete picture of the geographical distribution of punitive claims in IP trials in the 1‐year

period. In general, claimants elected punitive damages in trials of first instance (77.02%), second instance (22.68%),

and petition for retrial (0.3%). From a geographical perspective, almost all the sample cases were decided by courts

on the right side of Hu Huanyong‐line.58 Since over 94% of the population of China resides on 43% of its land, it is

unsurprising that more intentional IP infringements with serious circumstances were committed in the eastern part

of the country. Moreover, claimants from coastal areas sought punitive damages in IP trials more frequently than

those from inland. For example, claimants from coastal areas like Guangdong (89), Shandong (58), Jiangsu (33) and

Shanghai (23) elected punitive damages in more than 20 cases. A notable exception is Shaanxi (210), a province in

central China, where claimants elected punitive damages in a majority of cases.59

3.2.2 | Causes of action

Five categories of causes of action, including copyright infringement, patent infringement, trademark infringement,

unfair competition, and plant variety rights infringement, are covered in this study.

As shown in Table 2, punitive damages were awarded in 73 (11.11%) cases. Most of the punitive damages

claims in the sample pertained to copyright infringement (61.49%) and trademark infringement (28.77%). By

F IGURE 1 Geographical distribution of punitive damages claims in sample cases.
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contrast, punitive damages were elected in only a small number of unfair competition disputes (4.72%), patent

infringement (4.41%) and plant variety rights infringement (0.61%). An examination of the success rate of claims for

punitive damages by cause of action reveals that the success rate of punitive damages claims in copyright (11.63%)

and trademark cases (12.17%) far exceeds the success rate in patent (3.45%) and unfair competition (3.23%). It is

also noteworthy that a large number of successful cases in the copyright group are derived exclusively from

CAVCA's serial litigation.

3.2.3 | Type of claimant and defendant

This study categorized the claimants and defendants as association, corporation, Karaoke Bar (KTV), natural person,

and small business (restaurants, hotels, and teahouses).

Statistics show that associations (49.62%) were the most common litigants, while natural persons were the least

(2.44%). Corporations constitute the second largest claimant (47.94 per cent) while being the second most common

defendant (42.92%) of the time. Karaoke bars were the largest defendants (43.84%) of the time, while less litigation was

filed against small businesses (4.87%) and natural persons (8.37%). Of the 657 cases, the most common pairing of plaintiff

and defendant can be found in the “music industry,” namely the CAVCA and Karaoke Bars. This rights management

association brought massive litigation against Karaoke bars, for providing unauthorized copyrighted content.

The success rate of associations (13.50%) is higher than that of corporations (8.89%) and natural persons

(6.25%). Regarding the type of defendant, the Table 3 shows that punitive damages were awarded against

corporations in 26 cases (9.22%), Karaoke Bars in 42 cases (14.58%), natural persons in four cases (7.27%) and small

businesses in one case (3.12%). Punitive damages were awarded much more frequently against Karaoke bars than

against other types of entertainment businesses like hotels, cafeterias, and teahouses. It is also worth noting that

determining whether these patterns are representative of other time periods will require further investigation.

3.2.4 | Application of punitive damages

By breaking down the legal requirements of punitive damages, it can be concluded that three elements, including

the plaintiff's application, the subjective state of mind of the defendant, and the gravity of the circumstances, are

required to be evaluated by a court when awarding punitive damages in IP cases. Scholars believe that a lower

standard, together with a nonexhaustive list of factors supporting “seriousness” of infringement, would lead to

general concerns regarding excessive litigations and abuse of punitive awards.60 Furthermore, scholars predict that

this trend may lead to increasing social costs and chilling effects.61 However, the empirical study shows that

TABLE 2 Number and percentage of claims for punitive damages by cause of action.

Cause of action Number Awarded Not awarded Percentage of awarded (%)

Copyright 404 47 357 11.63

Patent 29 1 28 3.45

Trademark 189 23 166 12.17

Plant variety right 4 1 3 25

Unfair competition 31 1 30 3.23

Total 657 73 584 11.11
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punitive damages were rarely awarded, and courts rejected most of the claims for punitive damages for various

reasons (Table 4).

Due to the intangible nature of IPRs, right holders find it arduous to prove their actual loss and the defendant's profit

from infringement, as well as the license fee. Therefore, in practice, courts calculated compensatory damages using all

three methods in only two cases, while awarding statutory damages in 582 cases. In the above cases, courts refused to

award punitive damages in cases in which the act of the defendant did not constitute an infringement (1.88%), and the

infringement was committed before the related punitive damages clauses took effect (2.05%). Punitive damages might not

be awarded due to procedural reasons (1.88%) as the claimant did not claim punitive damages before the end of court

debate in the trial of the first instance or failed to conduct a mediation after claiming punitive damages in the trial of the

second instance. Additionally, 3.25% of the punitive award claims were withdrawn by claimants during the trials.

Claims of punitive damages in over half of the sample cases (57.53%) were rejected by courts because there

was no sufficient evidence supporting the finding of the infringer's intention or/and the seriousness of the

infringement. As the basis for calculating the amounts of punitive damages does not exist, judges refused to award

punitive damages in 26.37% of the sample cases, even if the statutory requirements were met.62 Notably, in five

cases (0.86%), the courts directly rejected the punitive damages claims when claimants could not provide a basis or

TABLE 3 Number and rate of punitive damages awards by type of claimant and defendant.

Type of claimant Number Awarded Percentage of awarded (%)

Association 326 44 13.50

Corporation 315 28 8.89

Natural person 16 1 6.25

Type of defendant Number Awarded Percentage of awarded (%)

Corporation 282 26 9.22

Karaoke bar 288 42 14.58

Natural person 55 4 7.27

Small business 32 1 3.12

TABLE 4 Number and percentage of reasons for rejecting punitive damages claim.

Reason for rejection Number Percentage (%)

Noninfringing 11 1.88

Withdrawal of punitive damages claim 19 3.25

Procedural reason 11 1.88

Claimed both statutory damages and punitive damages 4 0.68

No legal basisa 12 2.05

No intentional or/and serious circumstances finding 336 57.53

No basis or method for calculation 5 0.86

No evidence for actual loss, profit and license fee 154 26.37

Unspecified 28 4.79

aCourts may find a claim of punitive damages has no legal basis when the infringement was committed before the related
punitive damages clauses took effect.
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method for calculating punitive damages. The courts also rejected 4.78% of the claims for punitive damages without

offering further explanations.

3.2.5 | Determination of intention and serious circumstances

All IP laws require the judges to assess the subjective state of mind of the infringer and the gravity of infringement

when awarding punitive damages. Article 363 and Article 464 of the Interpretation list several factors for

determination of intention and seriousness, respectively. In addition, courts are also granted discretion to consider

other factors that support the determination of an intentional act and serious circumstances.

Table 5 demonstrates that Article 4.1 serves as a primary factor for determining both the intention of the infringer

and the gravity of the infringement in most cases (50) where punitive damages were awarded. Regarding the

determination of intention, besides all the factors listed in Article 3 and Article 4, courts also took some other factors

into consideration in trials, such as considering concealing evidence of infringement and free riding as intentional

misconduct, and regarding repetitive infringement as serious circumstances. Furthermore, courts tend to consider an

infringement an intentional act, referring to Article 4.5. However, the court awarded punitive damages without clarifying

how it determined the intention of the infringer in three cases and the gravity of the infringement in four cases.

3.2.6 | Calculation of damages

As Figure 2 shows, the amounts of damages awarded in 30 (41.10%) of 73 cases were discretionary within the

scope of statutory damages, without clarifying the multiplier for calculation. In addition, the amounts of damages

awarded in 17 cases (23.29%) were based on the amounts of damages requested by claimants. For the remaining 26

cases (35.61%), the amounts of damages were the outcome of a specified basis times a multiplier. The basis for

calculation varied, including actual loss (13.04%), profit (46.15%), licensee fee (15.38%), a discretionary amount

(23.08%), and requested amount (3.85%).

Although all IP laws provide that the multiplier should be more than one time and less than five times, courts still

adopted a multiplier of 0.5 times in two cases (7.69%). In general, the courts seem to be conservative in deciding the

TABLE 5 Number of factors for determination of intention and seriousness when awarding punitive damages.

Determination of intention Determination of serious circumstances
Factor Frequency Factor Frequency

Article 3.1 2 Article 4.1 50

Article 3.2 2 Article 4.2 0

Article 3.3 3 Article 4.3 1

Article 3.4 6 Article 4.4 0

Article 3.5 5 Article 4.5 14

Article 4.1 50 Article 4.6 1

Other factorsa 6 Other factorsb 6

Unspecified 3 Unspecified 4

aHere the other factors include “concealing evidence of infringement,” “selling infringing products,” “trademark squatting,”
and “free riding.”
bHere the other factors include “seriously undermining the plaintiff's goodwill,” “repetitive infringement,” and “selling seeds
without license.”
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multipliers. Most of the cases were applied with a multiplier of one time (42.31%), two times (19.23%), and three times

(23.08%). The multiplier can be a noninteger, as the courts adopted multipliers of 1.2 times and 1.5 times in trials.

Table 6 reveals the results of the ANOVA test of the three groups of damages awarded in the sample cases. It

showed that there was a significant difference among the punitive group, discretionary group, and nonpunitive

group with F(2, 654) = 41.734, p < 0.001. Interestingly, no significant difference can be found between the

nonpunitive and the discretionary groups. The Tukey's b method for the post hoc test showed the amounts of

nonpunitive and discretionary damages are similar, while the amounts of punitive damages are significantly higher

than others with mean = 4,384,351.60, SD = 11,090,211.70. In other words, the discretionary amounts of damages

awarded in 47 cases indicate no punitive nature, but they are quite similar to statutory damages.

4 | (RE)POSITIONING PUNITIVE DAMAGES IN CHINESE IP LAWS: A
CRITICAL ANALYSIS

Although punitive damages have been fully institutionalized in Chinese IP law, their application in judicial practice

seems to be unsatisfactory. The above empirical study shows that from June 2021 to May 2022, the application of

punitive damages in judicial practice has fallen short of legislative expectations. The introduction of punitive

damages in IP law, especially a lower threshold for establishing “intention,” made claimants more enthusiastic about

electing them in IP trials. However, the courts' preference for statutory damages, the complexity of determining the

basis and multipliers for calculation, and a strict standard of proof, account for the small proportion of punitive

damages awarded in IP trials. Unsurprisingly, the gap between the law in books and the law in action is huge.

4.1 | Courts' preference for statutory damages over punitive damages

In judicial practice, judges are usually conservative towards the awarding of punitive damages.65 Even if a right

holder explicitly requests punitive damages, the judge either does not respond explicitly or refuses to award them

F IGURE 2 Type of basis for calculation when awarding punitive damages.
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for reasons such as the difficulty of determining the basis or multipliers for calculation.66 For example, in 47 IP

cases, the judges decided to apply punitive damages but ultimately awarded de facto statutory damages.

Specifically, the court awarded damages within the scope of statutory damages to the claimant, considering the

subjective state of mind of the infringer, the seriousness of the infringement, and other factors.

Furthermore, aside from two cases where actual loss can be determined, judges awarded statutory damages in

629 out of 657 cases in total, accounting for 95.73% of the sample cases. This result resonates consistently with

prior empirical studies on statutory damages.67 Notably, courts tend to favor a discretionary amount of statutory

damages when claimants are unable to substantiate their actual loss or the infringer's profit, even if the defendant

committed infringement intentionally under serious circumstances in these cases.68 Obviously, statutory damages

are preferred by judges in practice, which ultimately undermines the legislative purpose and expected functions of

the punitive damages mechanism. Admittedly, while several factors contribute to this unsatisfactory outcome, the

reluctance of judges to engage in detailed legal reasoning, coupled with the complexities involved in calculating

damages, emerges as primary reasons.69

Indeed, before the introduction of punitive damages in Article 63 of 2013 Amendment to the Trademark Law,

statutory damages functioned as the “last‐resort” for calculating damages when the right holder's actual loss, the

profit of the defendant and a reasonable license fee are unavailable.70 In essence, statutory damages are designed

to provide a straightforward and efficient method of determining the amount of compensatory damages in cases

characterized by a high degree of uncertainty.71 However, findings from this empirical study indicate that courts

continue to favor statutory damages over punitive damages for achieving punitive and deterrent objectives, even

following the punitive damages system's introduction. The “last resort” remains the most vital tool to punish

intentional infringers and deter the reoccurrence of intentional infringements in judicial practice.72

Generally, judges are reluctant to award punitive damages for several practical reasons. On the one hand, legal

professionals have observed a persistent deficiency in articulating legal reasoning across judgments in Chinese

practice.73 Such deficiency can also be observed in the sample cases where judges refused to specify the reason for

rejecting punitive damages.74 Practically, Chinese judges are reluctant to provide detailed legal analysis in their

judgments as they are overloaded with piles of cases under tight deadlines75 and confronted with the pressure of

lifetime responsibility for the judgments they decide.76 Therefore, statutory damages have become an

“economically reasonable” choice for judges in deciding damages in IP trials, as they do not have to get themselves

entangled with the complex and time‐consuming investigations of statutory requirements and the basis and

multiplier for calculation.77 Furthermore, a path dependency on statutory damages, coupled with certain extra‐legal

factors such as judicial conservatism, makes some judges subjectively inclined to favor statutory damages in IP

trials.78 In certain sample cases, courts allocated statutory damages to the plaintiff, while taking into account

punitive factors such as the infringer's intent and the gravity of the infringement. By doing so, judges may draw

upon their accumulated judicial experience from previous trials to punish malicious misconduct, while concurrently

TABLE 6 Type of damages awarded.

Damages Awarded N Mean ± SD

ANOVA

F df‐between‐group df‐within‐group p

Nonpunitivea 584 179,251.08 ± 781,189.41 41.734 2 654 <0.001

Discretionaryb 47 274,835.30 ± 668,416.53

Punitivec 26 4,384,351.60 ± 11,090,211.70

aThis group include compensatory damages and statutory damages awarded in 584 of the sample cases.
bThis group refers to punitive damages that were awarded with a discretionary amount in the absence of basis for
calculation in 47 of the sample cases.
cThis group only contains punitive damages that explicitly awarded through calculation in 26 of the sample cases.
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avoiding providing detailed legal reasoning for subject and object tests and a complex calculation of damages at the

same time. Although the Supreme People's Court urges courts of all levels to improve the quality of their legal

reasoning in adjudicative instruments,79 Chinese judges exhibit a reticent approach to extensive legal reasoning,

driven by the rationale that brevity reduces the potential for errors and conserves time. Ultimately, the abuse of

statutory damages discourages the claimant from proactively providing proof of their actual loss and profits of the

infringer, and further impedes the application of punitive damages, thus forming a “vicious circle.”

To change the status quo that courts award excessive statutory damages but only rare punitive damages in IP

trials, scholars suggest imposing certain restrictions on the application of statutory damages. For example, statutory

damages awards should be awarded upon a claimant's request,80 or plaintiffs should be required to prove that all

nonstatutory forms of damages are inapplicable before applying statutory damages.81 However, less application of

statutory damages does not necessarily result in an increase in punitive awards. Instead, this paper argues that it is

paramount to unify the standards concerning the determination of punitive damages, such as the determination of

intention and seriousness, the basis for calculation, and a reasonable multiplier.

4.2 | Intention and serious circumstances: An appropriate standard for misconduct

Punitive damages allow courts to award an increased amount of damages that aim at imposing an additional

pecuniary burden on the infringer as a result of their subjective blameworthiness. When referring to the legal texts,

judges become increasingly confused that the subjective element for awarding punitive damages in Trademark Law

and Anti‐Unfair Competition Law is “malicious,” while the Civil Code, Copyright Law, and Patent Law define it as

“intentional.”82 Some judges even adopted divergent standards in evaluating the subjective state of mind of the

infringer in different types of IP trials.83 Regarding the objective elements, some factors listed in Article 4 were

rarely taken into consideration by courts in practice.

4.2.1 | Establishing “intention” under Chinese IP law

Nonetheless, the Supreme People's Court timely issued the Interpretation in response to this tricky problem before

the NPCSC made a clarification. Article 1 of the Interpretation clarifies that the subject element “intention” includes

“malice,”84 indicating that “malicious” should be interpreted as “intentional” in judicial practice, despite some

semantic differences. Theoretically, the Interpretation lowers the threshold for establishing the subjective state of

mind for awarding punitive damages. For punitive damages to be available, the defendant must have known, or

ought reasonably to have known, that they were infringing others' legitimate rights.85 It is reasonable to conclude

that this clarification in Article 1 of the Interpretation encourages the election of punitive damages in the

subsequent IP trials, because the possibility of a punitive‐damages award is a low‐risk, high‐reward proposition.86

Article 3 of the Interpretation lists various specific circumstances under which the court may initially find that

the defendant has willfully infringed.87 The list is nonexhaustive, and the presumption of “intention” can be

rebutted if the defendant is able to present evidence that proves otherwise. However, in 50 of the 73 sample cases

that were awarded punitive damages, the subjective state of mind of an infringer is considered intentional if the

infringer continues to commit the same or similar infringement after receiving administrative punishment,88 or a

court ruling89 or injunction90 due to prior infringements. Interestingly, the above circumstances are covered in

Article 4 of the Interpretation which provides subjective elements for determining “serious circumstances.”91

Although the two elements are logically juxtaposed, they cannot be separated in practice. For most judges, the

objective elements may also serve as important references for determining the intention of the infringer.

Furthermore, based on the specific conditions of the cases, the courts interpret the term “intentional” more

flexibly and broadly than what is written in the Interpretation. The intention of an infringer is determined based on
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their knowledge, which encompasses not only the knowledge of the existence of others' IPRs, but also knowledge

of the high probability that their act might infringe on other's IPRs. The subjective state of mind of an infringer may

be considered intentional if they commit activities such as trademark squatting,92 selling infringing products,93

repetitive infringing activities,94 and free riding.95

4.2.2 | Identification of “serious circumstances” under Chinese IP law

In judicial practice, the determination of the gravity of an infringement is always closely tied to the assessment of

the subjective state of the infringer. Article 4 of the Interpretation provides a miscellaneous provision that grants

courts discretion to assess the gravity of an infringement on a case‐by‐case basis in determining whether it was

conducted under serious circumstances.

Among the 73 IP cases that were awarded punitive damages, the courts explored various factors that may

support the determination of “serious circumstances.” As mentioned above, the courts assume an infringement is

under serious circumstances when a defendant continues to commit the same or similar infringement after

receiving administrative punishment or a court ruling or injunction due to prior infringement. Other factors were

also taken into consideration in a few cases, such as “selling a large number of infringing products,”96 “committing

infringement for a long time,”97 “committing infringement on a large scale,”98 “committing infringement in a large

geographical scope,”99 “selling infringing products that endanger personal health and safety,”100 “selling seeds

without license,”101 “seriously undermining the plaintiff's goodwill,”102 and “repetitive infringements.”103

4.2.3 | A freeride on public power: An effective litigation strategy?

Article 6 of the Interpretation articulates that “where the defendant claims the reduction or exemption of liability for

punitive damages on the ground that administrative fines or criminal fines have been imposed on the same

infringement and such fines have been fully paid, the people's court shall not support such a claim.”104 That said,

despite the concerns about double jeopardy, the defendant might be subjected to administrative punishment,

compensatory damages, punitive damages, or even criminal punishment for the same infringement.105 Additionally,

Article 2 of the Interpretation provides that “if the plaintiff claims punitive damages in the trial of the second

instance, the court may conduct mediation under the principle of respecting the parties' willingness, and shall notify

the plaintiff to file a separate lawsuit if mediation fails.”106 Under this provision, a claimant awarded damages in one

lawsuit may file another lawsuit seeking punitive damages for the same infringing activity. This may encourage

claimants to seek more damages by free riding on public power.

On the one hand, for plaintiffs, turning a private dispute into a criminal prosecution or administrative

proceeding would be tantamount to applying the power and resources of the state to conduct the necessary

investigation for themselves. Considering the scenario where a right holder claims punitive damages in civil

litigation after the defendant has received a criminal or administrative penalty. Legal authorities have already

gathered pertinent evidence, some of which the claimant could not collect promptly. That evidence could also

prove the intention of the infringer and the seriousness of the infringement. More importantly, evidence collected

through criminal or administrative measures significantly reduces the cost to the claimant and makes it more likely

that the claim will eventually be upheld by the court.

On the other hand, judges tend to rely on prior administrative orders, court rulings, and injunctions to decide

cases because the relevant authorities have already conducted the necessary investigations in the former

proceedings. Consequently, the whole procedure will be less time‐consuming if the judges refer to prior court

rulings or administrative decisions. In practice, the judges awarded punitive damages against an infringer simply

because he or she had received a prior court decision or administrative penalty due to previous infringement.107
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However, researchers and legal practitioners should neither have unjustified expectations regarding the

positive effects of punitive damages, nor ignore their potential detrimental impacts on the public. For example,

CAVCA benefited the most by adopting this free‐riding strategy. In a series of lawsuits, they sought punitive

damages by simply demonstrating that the defendants (mostly karaoke bars) had received court rulings or

administrative fines due to previous copyright infringements. As a result, the court awarded punitive damages in 42

out of 288 lawsuits against karaoke bars, which is much higher than other types of defendants.108 Therefore, it is

more difficult for karaoke bar owners to operate their businesses because they are more likely to receive punitive

damages in IP trials. In a broader sense, the primary goal of punitive damages is to maintain a fair balance between

efficient protection of the IPRs and effective deterrence and punishment of misconducts.109 Thus, the courts

should not abuse their discretion to simplify the requirements for granting punitive damages, but rather follow the

instructions of the Interpretation and fully examine the two statutory requirements. Furthermore, the courts should

stick to the principle of proportionality and try to avoid imposing excessive burdens on infringers.

4.3 | Calculation of punitive damages

Logically, a lower standard for establishing the intention of infringers without further limitations on the

determination of the gravity of infringement might lead to more punitive awards in IP trials. However, the above

empirical study reveals that punitive damages were awarded in only 11.11% of IP cases in which claimants

substantially elected them. The primary reason is that the complexity of proving the basis for calculation leads to a

low success rate of punitive claims. If punitive damages are not available due to a lack of solid evidence of

compensatory damages, then statutory damages will be applied. The extremely low rate for application of

compensatory damages subsequently affects the frequency of awarding punitive damages in IP trials.

4.3.1 | Identifying the basis for calculation

Due to the intangible nature of IPRs, the likelihood of precisely assessing the loss, profit, and royalties is exceedingly

low.110 Emphasizing the precise calculation of the basis would possibly render these three methods unusable and

make punitive damages ineffective. Thus, those infringers who merit punishment and deterrence may escape

punitive damages due to the absence of a basis for calculation.

To further alleviate the “difficulty of proof,” it is reasonable for courts to hold a lower level of expectation on

precision of calculation. Thus, in judicial practice, a plaintiff does not need to prove the exact amount of a punitive

claim. Instead, they can prove either a specific amount or a reasonable range of damages. Judges, therefore, should

not overly concern themselves with the precise amount of damages to be awarded when applying the rules of

calculation. Based on the evidence provided, courts may gauge the basis for calculation by referring to a rough

estimation of the actual loss, profit, or royalties. For example, the Wenzhou Intermediate People's Court held that

“it is not appropriate for the court to simply reject a claim of punitive damages because the basis for calculation

cannot be determined precisely when the right holder has made every effort to provide it.”111 Thus, the court

awarded three times punitive damages based on a rough estimation of the actual loss to the claimant.112

Furthermore, where part of the damages arising out of the same infringement can be determined, punitive

damages may be applied to the said part as required by the claimant.113 In a recent trademark case, the defendant

argued that punitive damages cannot be awarded if precise amounts of the basis for calculation cannot be

ascertained. This argument was rejected by the Shanghai IP Court on the grounds that it would undermine the

punitive damages mechanism's functions of deterrence and punishment. Therefore, the court ruled that, for the part

of damages that can be determined by the evidence provided, punitive damages can be awarded to this part; as for

the rest of damages that are difficult to calculate, statutory damages may be applied to this part separately.114
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4.3.2 | Obstruction of evidence mechanism

In IP trials, most claimants are unable to provide evidence of the basis for their calculations because, in most

cases, the relevant account books and materials are under the control of the infringers. The evidence

obstruction mechanism stipulated in IP law may be applied to encourage claimants to produce sufficient

evidence to support their claims.115 Under this mechanism, the court may order the infringer to submit the

account books and materials related to the infringement that are under their control. Where the infringer fails

to provide such material or provides false materials, the court may determine the amount of compensation in

reference to the claims of the right holder and the evidence furnished thereby. In practice, some courts

adopted a preponderance of the evidence standard to support a plaintiff's claim where the defendant refused

to submit evidence under its control without justification, deciding a reasonable basis for calculating punitive

damages.116 Furthermore, the claimant may apply to the court for an investigation and the collection of

evidence and materials that are under the control of a third party. For example, in FILA v Zhongyuan Shoes, the

Beijing IP Court requested that the online platforms provide access to the transaction records of the

defendant to determine the basis for the calculation.117

4.3.3 | Determination of the multipliers

Article 6 of the Interpretation requires the court to fully consider the infringer's subjective state of mind, the

gravity of the infringement, and other factors when determining the multiplier of punitive damages. In

general, the subjective state of mind and the seriousness of the infringement reflect the degree of culpability,

which determines the amount of punitive damages. As a result, the court may adopt a reasonable multiplier

within the statutory range by referring to the infringer's subjective state of mind and the infringement's

objective seriousness. Nevertheless, to avoid excessive punishment for the infringer, the court may adopt a

lower multiplier for calculating the amount of punitive damages if the infringer has already fully paid either

the administrative or criminal fines for the same infringement. Article 6 of the Interpretation only sets out the

factors to be considered in determining the multiplier and grants the court discretion to perform a

comprehensive determination of the multiplier on a case‐by‐case basis.

For most courts, interpreting the statutory limitation on multipliers for calculation is a tricky question.

Under Chinese IP sector‐specific laws, if an infringer intentionally infringes IPRs and falls under serious

circumstances, compensation may be determined at one to five times the amount determined by referring to

actual loss, profit, and royalties. Some courts held that the total amount of compensation should be the sum

of the basis times the multiplier determined.118 Nonetheless, if the defendant intentionally commits the

infringement under serious circumstances, the court will not award extra compensation if it adopts a

multiplier of one.119 Other courts decided that the total damages should be the sum of the calculated basis

plus the basis multiplied by the determined multiplier.120 Consequently, the claimant may obtain

compensation consisting of more than two times and less than six times the basis determined, which

contradicts the statutory language. Moreover, Moreover, courts have adopted a multiplier of 0.5 times,

resulting in compensation set at 1.5 times the calculated basis.121

Scholars suggest removing the statutory limit on multipliers in the relevant clauses, allowing courts to

determine a reasonable multiplier based on the specific circumstances of the case.122 However, from the

perspective of legal practice, this paper considers the above argument untenable. Removing the statutory limit

would grant judges greater discretion in determining the multiplier through case‐by‐case analysis. This could

inevitably lead to an increased risk of either excessive or insufficient awards. Punitive damages punish the infringer

and deter potential infringers from similar misconduct in the future, but a grossly excessive punitive damages award

serves no legitimate purpose and constitutes an arbitrary deprivation of property.123
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5 | CONCLUSION

Punitive damages were “imported” into China's legal system through legal transplantation from the common law system,

particularly the US IP law, with punitive damages clauses in Chinese IP law being the most recent examples.124 Indeed, the

punitive damages system in Chinese IP law and enhanced damages in US IP law share similarities in deterring potential

misconduct and punishing infringers from a functional comparative perspective.125 However, significant differences in legal

systems, such as sources of law and modes of trial, may lead to different outcomes in judicial practice. In addition, the path

dependency of Chinese judges and extra‐legal factors further impede the application of punitive damages in IP trials.

Therefore, more comparative studies on the application of punitive damages in US IP trials, such as the role of the jury,126

and the constitutional constraint on the amount of punitive award,127 may provide practical implications for both judicial

practice and the theoretical framework of Chinese IP punitive damages systems.

Nevertheless, statutory damages remain the primary method to punish intentional infringers and deter the

reoccurrence of intentional infringements, while a clear and comprehensive guide for awarding punitive damages in IP trials

is in the making. Admittedly, it will take considerable time and legal resources to amend the relevant legal provisions.

Rather, on the one hand, further clarification concerning multiplication should be introduced in the form of a judicial

interpretation or a leading case to clear up confusion in practice. For example, the Supreme People's Court should clarify

that judges are required to provide a full and clear explanation regarding the calculation of damages in the judgment.

Moreover, where the evidence provided allows for determining part of the damages arising from the same infringement,

punitive damages may be applied, while statutory damages may be applied to the portion that is challenging to calculate

separately. In addition, the total amount of compensation shall be the sum of the basis and the basis times the multiplier

determined, and the multiplier can be noninteger, but should be within the statutory range of one to five times.

Furthermore, the Supreme People's Court may provide detailed explanations and instructions on the interpretation of

statutory requirements and calculation of damages in a series of leading cases to unify the standard for the application of

punitive damages. On the other hand, before introducing such clarification, the most important task is to make a consistent

and proportionate interpretation to maintain law enforcement predictability.
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