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Abstract

The private enforcement of EU competition law has been in the center of scholarly discourse for
almost two decades. Recently, the CJEU, with its ruling adopted in Vantaa v. Skanska and others,
opened a new chapter in the history of EU competition law’s private enforcement. The Court held
that the conditions of the existence of this right are questions of EU law and should be given an
autonomous meaning. The judgment is revolutionary in terms of conceptualization and, as such, it
is expected to have a considerable impact on substantive issues in the future. This signals the
advent of a uniform regime of European ‘private competition law,” which limits the role of national
rules to the exercise of the right to compensation.
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I. Introduction

The private enforcement of EU competition law has been in the center of scholarly discourse for
almost two decades. While the practical relevance of actions for damages has been rather limited
during this period, producing more scholarly papers than judgments, the situation seems to have
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changed recently. This led a good number of references to the CJEU, which resulted in rulings
dealing with different questions of interpretation related to the private enforcement of EU com-
petition law.! This process is expected to be accelerated with the adoption and implementation of
the 2014 Private Enforcement Directive,” which brought uniform and victim-friendly rules.
Recently, the CJEU, with its ruling adopted in Vantaa v. Skanska and others,® opened a new
chapter in the history of EU competition law’s private enforcement. The Court not only answered
the specific legal question submitted by the Finnish Supreme Court but brought about a conceptual
paradigm-shift. The dispute in the principal proceedings raised the question whether it goes against
the requirement of effectiveness that Finnish law does not contain the doctrine of economic
continuity in relation to civil liability. The CJEU held that this doctrine, which was derived by
the CJEU from the concept of undertaking and developed in relation to liability for the competition
fine (that is, public enforcement), is applicable also in actions for damages. Nonetheless, the
ruling’s impact goes beyond the issue of economic continuity. The pre-Skanska case law was
based on the apprehension that issues related to private enforcement, in essence, come under
national law, which is framed by the requirements of equivalence and effectiveness. In these cases,
the Court, at times, invalidated national rules because they went against the requirement of effec-
tiveness. However, in Vantaa v. Skanska and others, the Court held that since the right to claim
compensation for damages caused by competition law violations is secured by EU law, the
conditions of the existence of this right (e.g. causality and the definition of the entity from which
compensation may be claimed) are questions of EU law and should be given an autonomous
meaning. The judgment is less revolutionary in terms of conclusion, given that the right to claim
compensation under Article 101(1) TFEU was pronounced as early as Courage. However, it is
revolutionary in terms of conceptualization and, as such, at the same time it is expected to have a
considerable impact on substantive issues in the future. This signals the advent of a uniform regime

1. C-453/99 Courage and Crehan, EU:C:2001:465; Joined Cases C-295/04 to C 298/04 Manfredi and Others,
EU:C:2006:461; Case C-360/09 Pfleiderer AG v. Bundeskartellamt, EU:C:2011:389; Case C-199/11 Europese
Gemeenschap v. Otis NV, General Technic-Otis Sarl, Kone Belgium NV, Kone Luxembourg Sarl, Schindler NV,
Schindler Sarl, ThyssenKrupp Liften Ascenseurs NV, ThyssenKrupp Ascenseurs Luxembourg Sarl, EU:C:2012:684;
Case C-536/11 Bundeswettbewerbsbehorde v. Donau Chemie AG and Others, EU:C:2013:366; Case C-557/12 Kone
AG, Otis GmbH, Schindler Aufziige und Fahrtreppen GmbH, Schindler Liegenschaftsverwaltung GmbH, ThyssenKrupp
Aufziige GmbH v. OBB-Infrastruktur AG, EU:C:2014:1317; Case C-673/17 Cogeco Communications v. Sport TV
Portugal, Controlinveste-SGPS & NOS-SGPS, EU:C:2019:32.

2. Directive 2014/104/EU on certain rules governing actions for damages under national law for infringements of the
competition law provisions of the Member States and of the European Union, [2014] OJ L 349/1. For a comprehensive
overview of the Directive’s national implementation, see B.J Rodger, M. Sousa Ferro and F. Marcos (eds.), The EU
Antitrust Damages Directive: Transposition in the Member States (Oxford University Press, 2018).

3. Case C-724/17 Vantaan kaupunki v. Skanska Industrial Solutions Oy, NCC Industry Oy, Asfaltmix Oy, EU:C:2019:204.
For analysis, see C.S. Rusu, ‘Case C-724/17 Vantaan Kaupunki v. SIS, NCC & Asfaltmix: The Journey or the Desti-
nation?’, Radboud Economic Law Blog (2019), https://www.ru.nl/law/research/radboud-economic-law-conference/rad
boud-economic-law-blog/2019/case-724-17-vantaan-kaupunki-sis-ncc-asfaltmix/; C. Cauffman, ‘The EU Competition
Law Notion “Undertaking” That Is Used To Determine Liability For Fines Is Also To Be Used When Determining The
Entity That Is Liable For Damages’, Competition Policy International (2019), https://www.researchgate.net/publica
tion/332106552_The_EU_Competition_Law_Notion_Undertaking_That_Is_Used_To_Determine_Liability_For_
Fines_Is_ Also_To_Be_Used_When_Determining_The_Entity_That_Is_Liable_For_Damages; C. Kersting, Private
Law Liability of the Undertaking Pursuant to Art. 101 TFEU, Wirtschaft und Wettbewerb (WuW) 290 (2019),
https://ssrn.com/abstract=3439973.
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of European ‘private competition law’, which limits the role of national rules to the exercise of the
right to compensation.

2. Facts and preliminary questions

The case emerged from a follow-on action for damages concerning a price-fixing and bid-rigging
cartel in the Finnish asphalt market. The City of Vantaa brought an action against various cartelist
companies, however, the claims were blocked against a few defendants: some of the cartelist
companies were wound up as a result of a voluntary liquidation procedure and their commercial
activities transferred. The City of Vantaa wanted to enforce its claims against the enterprises who
acquired the assets of the cartelist companies; however, under Finnish law, the company acquiring
the assets could not be held liable for the wound-up company’s debts.

Finish courts reached conflicting conclusions as to whether the City of Vantaa may claim
compensation. The district court applied EU competition law’s economic continuity doctrine
developed in relation to competition fines. On the other hand, the court of appeal held that the
issue was governed by Finnish rules, under which the claim of the City of Vantaa could not be
enforced against the acquirers of the assets.

The Finnish Supreme Court referred the case to the CJEU. It identified two consecutive ques-
tions of interpretation.* First, it was unclear if the question of succession comes under EU law
(specifically, Article 101 TFEU) or national law, and if it comes under the former, it was still
dubious whether the doctrine of economic continuity applied. If the question is governed by Article
101 TFEU, it has to be given an autonomous interpretation independent of national law. Further-
more, the concept of economic continuity was developed by the CJEU in relation to liability for
competition fines imposed by the European Commission. It has to be noted that the case reached
the CJEU before the adoption of the ECN+ Directive,” which, in Article 13(5) extends this
principle to fines imposed by NCAs.° It was unclear whether this doctrine could be applied also
to private enforcement before national courts. Second, in case the question is not governed by
Article 101 TFEU directly, this provision also has an indirect role: it frames the application of
national law. While certain civil law aspects of the application of Article 101 TFEU come under
national law, the latter still has to comply with the EU law principles of equivalence and effec-
tiveness. It was questionable whether Finnish law’s ‘fencing’ of the acquirer of assets goes against
the requirement of EU competition law’s effective enforcement.

3. The preliminary questions in the context of the dualist nature
of EU competition law’s application
EU competition law (more specifically: Articles 101 and 102 TFEU) has a dual nature. As a

general principle, substantive provisions are centralized, while enforcement is decentralized. This
dualism follows the notion that while EU law has a uniform interpretation and substance, Member

4. Case C-724/17 Vantaan kaupunki v. Skanska Industrial Solutions Oy, NCC Industry Oy, Asfaltmix Oy, para. 21-22.

5. Directive 2019/1/EU to empower the competition authorities of the Member States to be more effective enforcers and to
ensure the proper functioning of the internal market, [2019] OJ L 11/3.

6. ‘Member States shall ensure that for the purpose of imposing fines on parent companies and legal and economic
successors of undertakings, the notion of undertaking applies’.
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States enjoy procedural autonomy when applying it.” This procedural autonomy is conceived very
widely: as a matter of principle, it embraces not only genuine procedural issues but also legal
consequences. In the field of public enforcement, this dualism has traditionally meant that substan-
tive competition rules are centralized and subject to a uniform interpretation, while their application
by national competition authorities comes, in principle, under national law in terms of procedure and
sanctions within the boundaries set by Regulation 1/2003/EC.® Of course, when these rules were
enforced by the European Commission, procedure and sanctions were governed by EU law.’

A similar structure emerged in relation to private enforcement: Articles 101-102 TFEU set out
the basis of legal consequences but, with the exception of the automatic nullity of restrictive
agreements provided for by Article 101(2) TFEU, the private law aspects come under national
law. In both cases, the application of national law is framed by two fundamental principles: the
requirements of equivalence, which prohibits discrimination between the application of EU and
domestic law, and the requirement of effectiveness, which prescribes that national rules must not
make the application of EU law impossible or unduly difficult. Although this picture changed
recently both as to private and public enforcement with the adoption of the ECN+ Directive and
the Private Enforcement Directive, the architecture’s dualist nature was not called into question.
Member States’ narrowing procedural autonomy has remained a core structural principle.

Skanska has to be conceived in this context, as addressing the borderline between EU and
national law and giving the CJEU an opportunity to make a further step towards the ‘federaliza-
tion’ of EU competition law’s enforcement through elevating a further crucial question to the level
of European Union law.

4. Opinion of Advocate General Wahl

Advocate General Wahl conceived the principal question of interpretation as ‘how (and, in par-
ticular, on what legal basis) the persons to be held liable for harm caused by an infringement of EU
competition law are to be determined.’'® After demonstrating that the case-law had ‘set out the
right — of any individual — to claim damages for harm caused by anticompetitive conduct,”"'
building on the distinction developed by Advocate General Van Gerven in Banks,'> Advocate

7. See e.g. Case 51-54/71 International Fruit Company, EU:C:1971:128, para. 3 and 4; D.-U. Galetta, Procedural
Autonomy of EU Member States: Paradise Lost? (Springer 2010).

8. Council Regulation No. 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of
the Treaty, [2003] OJ L 1/1. See Case C-375/09 Prezes Urzedu Ochrony Konkurencji i Konsumentow v. Tele2 Polska
sp. z o.0., devenue Netia SA, EU:C:2011:270.

9. See Commission Regulation 773/2004 relating to the conduct of proceedings by the Commission pursuant to Articles
81 and 82 of the EC Treaty, [2004] OJ L 123/18.

10. Opinion of Advocate General Wahl in Case C-724/17 Vantaan kaupunki v. Skanska Industrial Solutions Oy, NCC
Industry Oy, Asfaltmix Oy Skanska, EU:C:2019:100, para. 24.

11. Ibid., para. 30.

12. Opinion of Advocate General Van Gerven in Case C-128/92 H. J. Banks & Co. Ltd v. British Coal Corporation,
EU:C:1993:860. See the Opinion of Advocate General Wahl in Skanska, para 1. For an early conceptualization of this
doctrine in the scholarship, see A.P. Komninos, Decentralisation and application of EC competition law by national
courts and arbitrators: the awakening of EC private antitrust enforcement (doctoral thesis, EUI, 2006), https://cadmus.
eui.eu/handle/1814/1925/discover?filtertype_O=subject&filtertype_1=type&filter_0=Court+of+Justice+of+the;+
European+Communities&filter_relational_operator_1=equals&filter_1=Thesis&filter_relational_operator_0=
equals&filtertype=author&filter_relational_operator=authority&filter=80c5a32b-elel-46eb-81cd-ec408118ad38,
p. 194-198.
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General Wahl pointed to a subtle but important distinction he perceived reading the CJEU’s earlier
judgments. He argued that while the Court assessed national rules related to the application of
rights afforded by EU competition law (“‘detailed rules governing the exercise of the right to claim
compensation’) on the basis of the principle of effectiveness (and equivalence), national rules
concerning ‘the constitutive conditions of the right to claim compensation’ were subject to a more
stringent ‘assessment based on the full effectiveness of Article 101 TFEU.”"* Conceiving this
distinction in the light of the fact that the right itself to claim compensation is created by Article
101 TFEU, Advocate General Wahl went one step further and concluded that ‘the constitutive
conditions of the right to claim compensation,” including the identification of the person against
whom this right may be enforced, are enshrined in Article 101 TFEU and, as such, are a matter of
EU law and ‘must be uniform.”'* It is only the exercise of this right that comes under national
law.'

The determination of the persons that may be held liable to pay compensation is not a equestion
regarding any details of the concrete application of a claim for compensation or a rule governing the
actual enforcement of the right to claim compensation. The determination of the persons liable to pay
compensation is the other side of the coin of the right to claim compensation for harm caused by a
breach of EU competition law. Indeed, the existence of a right to claim compensation based on Article
101 TFEU presupposes that there is a legal obligation that has been infringed. It also presupposes that
there is a person liable for that infringement.'®

After having concluded that the question is a matter of EU law, Advocate General Wahl set out
the policy consideration that should guide the interpretation. He considered private and public
enforcement to be part of the same unitary enforcement system and private enforcement’s function
to be predominantly deterrence, to which the compensatory function is subordinate.'” Based on
this policy consideration, he concluded that the doctrines of undertaking and economic continuity
should equally apply to public and private enforcement.'® The same as in public enforcement, in
private enforcement the deterrent function is best served if ‘liability is attached to assets, rather
than to a particular legal personality.”"’

5. CJEU’s preliminary ruling

The CJEU held that, due to EU competition law’s doctrine of economic continuity, the enterprises
that acquired the assets and businesses of the cartelist companies should answer for the violations
of the latter.

Article 101 TFEU must be interpreted as meaning that, in a case such as that in the main proceedings, in
which all the shares in the companies which participated in a cartel prohibited by that article were
acquired by other companies which have dissolved the former companies and continued their

13. Ibid., para. 38-43.

14. Ibid., para. 67.

15. Ibid., para. 58-61.

16. Ibid., para 61.

17. Ibid., para. 28 and 50.

18. Ibid., para. 62-68, 76 and 79.
19. Ibid., para 80.
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commercial activities, the acquiring companies may be held liable for the damage caused by the cartel
in question.?’

This conclusion was reached in three steps. First, the Court established that the identification of
the entity that is liable to provide compensation is an EU law question and should be subject to a
uniform rule. Second, it reiterated that it is the undertaking that breaches Article 101 TFEU and,
hence, should face the consequences of the mischief and extrapolated this principle to private
enforcement. It confirmed that although this doctrine was developed in relation to public enforce-
ment, it also governs private enforcement. Third, it held that, as a result of this concept, the
economic (functional) successor is liable for the predecessor’s violation.

It was probably the first question of interpretation, that is, the scope of Article 101 TFEU,
that determined the outcome of the case, given that the concepts of economic unit and
economic continuity are entrenched doctrines of EU competition law and there was no valid
reason to treat public and private enforcement differently. In contrast with this pivotal role,
the CJEU was most laconic in this regard. After reiterating that Article 101(1) TFEU has
direct effect’! and its full effectiveness® should be guaranteed, it shortly referred to Advocate
General Wahl’s distinction between the ‘constitutive conditions of the right to claim com-
pensation’ and ‘exercise of that right’ and concluded that ‘as the Advocate General has
pointed out in points 60 to 62 of his Opinion, the determination of the entity which is required
to provide compensation for damage caused by an infringement of Article 101 TFEU is
directly governed by EU law.”>® The Court stressed that the concept of undertaking has the
same meaning irrespective of whether it is applied in the public or private enforcement of
competition law.?* This conclusion opened the way to the extrapolation of the doctrine of
undertaking to private enforcement,”® which, in turn, entailed the application of the economic
continuity doctrine.?

After deducing the applicability of the economic continuity doctrine to private enforcement
through purely conceptual arguments, the Court also stressed the public policy function of private
enforcement as a consideration justifying a pro-victim interpretation of Article 101 TFEU.?’

6. Assessment

The CJEU’s ruling in Skanska is part of the general tendency of ‘federalization’ of competition law
enforcement. Private enforcement and the procedural aspects of administrative enforcement were
partially ‘federalized’ by legislative means.?® The contribution of Skanska to this process is that the

20. Operative part.

21. Case C-724/17 Vantaan kaupunki v. Skanska Industrial Solutions Oy, NCC Industry Oy, Asfaltmix Oy Skanska, para. 24.

22. Ibid., para 25.

23. Ibid., para. 26-28.

24. Ibid., para. 47.

25. Ibid., para. 29-32.

26. Ibid., para. 38-39.

27. 1bid., para. 43-45.

28. Directive 2014/104/EU on certain rules governing actions for damages under national law for infringements of the
competition law provisions of the Member States and of the European Union, [2014] OJ L 349/1; Directive 2019/1/EU
to empower the competition authorities of the Member States to be more effective enforcers and to ensure the proper
functioning of the internal market, [2019] OJ L 11/3.



726 Maastricht Journal of European and Comparative Law 26(5)

Court went beyond framing national private laws’ application and laid the groundwork of an
autonomous and independent (more ambitiously: federal) EU ‘private competition law.’

The concept of undertaking is an integral part of this system. While the ruling in Skanska refers
solely to the doctrine of economic continuity, the reasoning makes it clear that the Court treats this
doctrine as part of the general concept of undertaking (economic unit). Put it otherwise: the
judgment’s holding embraces the federalization of the doctrine of economic continuity, however,
the obiter dicta are very clear about the federalization of the concept of undertaking at large. This
implies that it is the economic unit (that is, the group of companies and not the individual
company) that breaches Article 101 TFEU and it is also the economic unit (that is, the group of
companies and not the individual company) that has to answer for this violation. This has wide-
reaching implications not only in terms of group members’ joint and several liability,” but also in
relation to other issues, such as jurisdiction and forum shopping.®® If this notion works to the full,
victims may sue any company belonging to the undertaking. This implies that all courts where a
member of the undertaking has its seat are vested with general jurisdiction,®’ which may be
extended to other members, if these companies are sued jointly.*?

Another important element EU ‘private competition law’ is the unitary system of public and
private enforcement and the principle that private enforcement’s primary role is deterrence. As
noted above, that Court lined up private enforcement along public enforcement and acknowledged
its added value in discovering and punishing violations. While this notion has a long history in EU
competition law, it has finally received ‘constitutional endorsement.’ It is easy to analogize this
stance with US antitrust law’s reliance on private attorneys general.*® Although, in the EU, private
enforcement does not and cannot have the kind of weight it has in the US, the explicit articulation
of its public policy rationale, though stroke root as early as Courage, is a major development.
While this finds no reflection in the ruling, Advocate General Wahl went so far as to say that the
major rationale of private enforcement is deterrence and the compensatory function is merely
secondary to this. While this statement could call for a reconsideration of the prevailing paradigm

29. As to liability for competition fines, see Case C-97/08 Akzo Nobel and others v. European Commission,
EU:C:2009:536, para. 5 (‘If the parent company is part of that economic unit, which (. ..) may consist of several legal
persons, the parent company is regarded as jointly and severally liable with the other legal persons making up that unit
for infringements of competition law’); Case C-516/15 Akzo Nobel NV and Others v. European Commission,
EU:C:2017:314, para. 57 (‘EU competition law is based on the principle of the personal responsibility of the economic
unit which has committed the infringement. Thus, if the parent company is part of that economic unit, it is regarded as
personally jointly and severally liable with the other legal persons making up that unit for the infringement
committed’).

30. As to the application of Regulation 1215/2012 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters, [2012] OJ L 351/1, to competition damages, see Case C-451/18 Tibor-Trans Fuvarozo és
Kereskedelmi Kft. V. DAF TRUCKS N.V., EU:C:2019:635.

31. See Article 4 of Regulation No. 1215/2012/EU on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters, [2012] OJ L 351/1 (Regulation No. 1215/2012/EU).

32. See Article 8(1) of Regulation No. 1215/2012/EU.

33. (US) Perma Life Mufflers, Inc. v. International Parts Corp., 392 U. S. 134, 147 (1968) (Fortas, J., concurring in result);
Hawaii v. Standard Oil Co., 405 U.S. 251, 262 (1972) (the Supreme Court, referring to the treble damages available
under US antitrust law, stressed that ‘[b]y offering potential litigants the prospect of a recovery in three times the
amount of their damages, Congress encouraged these persons to serve as “private attorneys general’); S. Strong,
‘Regulatory litigation in the European Union: does the U.S. class action have a new analogue?’, 88 Notre Dam Law
Review (2012), p. 899-971; S. Udvary, ‘The advantages and disadvantages of class action’, 9 Justum Aequum Salutare
(2013), p. 67-82.
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of compensation and the introduction of super-compensatory damages, such as punitive or treble
damages, in my view, these statements do not question the traditional civil law foundations and the
principle that the compensation is not meant to enrich the victim but to duly compensate him.
Instead, it simply confirms that the main reason why civil liability is so important for EU law is that
it also has a deterrent effect.

The application of EU competition law has featured national procedural autonomy as a natural
element from the outset. In Courage and Manfredi, the first two cases addressing EU competition
law’s private enforcement, the CJEU preserved this structure but stressed the requirement of equiva-
lence and effectiveness. In Courage and Crehan, English law’s ‘in pari delicto’ doctrine was ruled
out in relation to claims based on EU competition law, with reference to the full effectiveness of
Article 101 TFEU. In Kone, the Court held that customers of companies that were not part of the
cartel have the right to claim damages from cartel member, provided they can prove that they
suffered damages as a result of ‘umbrella-pricing’ (that is, the cartel price had an impact on the
unilateral pricing of companies outside the cartel). Again, the Court took it as granted that the
question of causality comes under national law and measured Austrian law along the requirement
of effectiveness. Although, at the end of the day, it found that the Austrian rule that disallowed the
customers of non-cartel members to claim damages from cartel members is suppressed by EU law,
this conclusion was based on the notion that the Austrian rule impaired the full effectiveness of
Article 101 TFEU.** In none of the pre- Skanska rulings asserted the Court, at least not explicitly, that
Article 101 TFEU embeds a set of autonomous European private law rules and the intrusion into
national civil law in all these cases was justified with the label of full effectiveness.

Interestingly, while in Kone the question of causality was treated as an issue for national law
framed by the EU law requirement of effectiveness,”” in Skanska the Court seems to have re-
conceptualized this, when referring to Kone as an authority for the stance that ‘[a]ny personis (...)
entitled to claim compensation for the harm suffered where there is a causal relationship between
that harm and an agreement or practice prohibited under Article 101 TFEU.”*® This statement of
the Court should be read in conjunction with the Opinion of Advocate General Wahl, which asserts
that in Kone the CJEU did not take up a position as to whether the issue of causality is an
autonomous EU law concept or it is regulated by national law subject to the principle of
effectiveness.®’

While EU law still has a long way to go, Skanska signals the twilight of national procedural
autonomy and the advent of European ‘private competition law.” Given that EU competition policy
has been the pioneer of the European integration, it was highest time to start off on this way.
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