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I. In tro d u c tio n
| . l .  H is to r ic a l a n d  P olitical C ontext

F o llow ing  the break-up o f  the Socialist Federal Republic of Yugoslavia 
(' SI KY"). the R epublic o f Serbia (hereinafter S>- 
federation w ith the Republic o f  Montenegro (hereinafter 'Monieaegr 
forming the Federal Republic o f  Yugoslavia f"FRY"). Yet. after a short 
“honey-m oon" period, due to the growing political disagreemem -/rtweer r e  
political elites, the tw o republics started slowly to move apart from each oA ct. 
By the year 2000, M ontenegro had taken over most of the comoe'.er.cr - -  
the federal state, thus leaving FRY existing only on paper. After the pofitical 
turn-around in S erb ia  in the year 2000.’ Montenegro was reluctant d  return 
the seized federal com petences to the federal state clear:;, ro ressm e its 
intention to s tep  out o f  the federation with Serbia. Nevertheless. s  the 
insistence o f  the European Union (hereinafter “ELD and some arm-tw-.s: 
diplom acy, the breakup o f  the two republics was tem porary pesi? Tec 
through creation o f  the State Union o f  Serbia and Montenegro ibexeaHfcr 
“SCG"). T he S tate U nion was from the very beginning perceived -  many as 
a tem porary so lu tion , since the Constitutional Charter r ' ru - - cr.
which it w as based provided that any o f the republics constituting : t j > ¿ --r  
a three-year period organize a  referendum on its stepping out o f the l  non. As 
was expected, M ontenegro utilized this right as soon as it was possible and in 
2006 held a  referendum  in w hich its citizens decided to leave the union and 
form a  free-standing independent state. .As a  result o f the Montenegrin vote. 
Serbia again  becam e an independent and sovereign state.'

1 After long years of Slobodan Milosevic's regime Vojtslav Kostunica was elected tor (he 
President of the Repulic and the Democratic Opposition of Serbia gained majonry in the 
Serbian parliament See CIA -  The World Fxtbooi at < 
httns 'Av vv vv cia tan librat v publications the-world-tacibool geos rb html -. last visiied on 
7 January 2009

4 One o f the most pressing political challenges Serbia is lacing today is the future status ol 
its province Kosovo and Metohija Since 1999. the province has been under the United 
Nations protectorate (UNMIK) Under international law. lo hi/, the UN Charter and UN 
Security Council Resolution 1244. Kosovo is integral part of Serbia However. <k  facto 
Kosovo has been for the last nine years outside of Serbian legal and political jurisdiction 
At present, the future status of Kosovo is the subject of intense discussion at international 
level. Thus, it should be noted that the ensuing presentation of Serbian law and judicial 
practice docs not include developments from and related to Kosovo and Metohija



1.2. 1 <*c*l I»nd s> ^.letn
In October 200b the Serbian Parliament ( “\ o r , x i n a  \k u p U in ,i" )  enacted 

a new Constitution f í 'u . n  Rcpuh/ikc Srbife"). which was previously 
approved in a referendum The new Constitution provides a legal framework 
for the organisation and functioning o f the independent slate It defines the 
Republic o1 Serbia as the state o f the Serbian nation and all citizens liv ing in it. 
based on the rule o f law and social justice, principles o f  democracy, and 
respect of fundamental freedoms, as well as human and minority rights and 
commitment to European principles and values ’ The organization of 
governmental power is based on the principle o f  separation o f powers. Ihc 
icgislahvc power is conferred to the Parliament, which has 250 
representatives The executive power is divided between the President 
t■'.rvc.;v,\:r:*“ l and the Government ("17j J S ' ) .  though most o f  the executive 
power- are entrusted to the Government, the President only symbolizing the 
state unity o: Serbia and carry ine out certain, mostly protocolar, competencies. 
The judicial power is conferred to courts that are per the Constitution 
independent in their work and decide on the basis o f  the Constitution, laws 
and other general acts, as well as generally accepted rules o f  international law 
and ratified international conventions. Furthermore, as a guarantee o f judicial 
independence it is expressly stipulated that the position o f  a judge is 
permanent,' However, the Constitution introduced one. seemingly important, 
novelty in this regard. When a person is first appointed as a judge, the 
appointment is limited to a period o f  three years, the effects o f  this novel 
solution remain to be seen, yet it appears as empirical information already 
shows that the new tool for ensuring independence o f  judges carries the risk 
that this transitory period may be used not only to test the professional and 
moral values o f a judge, but also his or her willingness to follow potential

Official Heraid of the Republic o f Serbia cS licb em  glasnik Repuhhke Srbije") no
982006
frigcia wording 'Repub aka Srbtja j e  drtava srpskog naroda /  svih gradana koji u njoj 
in i zasnmana no liadaunt prava i socijalnoj prendí, nace lima gradanske demokraiije. 
Ifudskm . maryinsuir. prauna i slobodama i pripadnosli evropskim principima i 
irednoitma Set ¡c. 1 of the Serbian Constitution
Original wording "Sudan n  samoslalm i nezavani u svom radu i sude na osnovu L sima, 
zakona i drugib opiuh oíala kada je  to predndeno zakonom. opileprihvacenih prmila 
medunarodnog prava i ponrdemh medunarodmh ugovora." See art 142 o f  the Serbian 
Consunción

' Id an 146
* Id



( htpter lin e  I nfnrcem eni n f (  ontracti m

political instructions in certain .ituation .nf) «. .. • y,, • . ■nuifivu
cases

hr

Recently one interesting question • . - .. . _
judges and their potential tortious liability for t r r -  —-
rendering o f  decisions fn 2007 Serbia'; judicial t«?m » «  'm 
until then unprecedented problem: a lar^e numher i f :  t./ens *t*rd 
dam ages against judges for their allegedly illegal ird - -v  
Although the claim s were directed to compensation o f  
in relatively small amounts, it became a grave pronom -- • -• •
enormous num ber o f  actions filed (about 9,500 per mr-rth n  1 *  
number o f  cases could have paralyzed the alread'. ivertvir-te-^
The problem was eventually addressed by the Serbian 
Department for Private l.aw Disputes CGradtim*
Srhije") adopted a legal standing ("prcr.nn .m n ,r  n - .a  
session o f  15 M arch 2007 .10 On the basis a t  he Jia ty sg  of At 
Constitution and laws, as well as o f relevant intern it nai 
held that judges in Serbia enjoy legal immunity —  
therefore have to be rejected by the cours undling ne 
perm itted." The only exception to this :s when a udge commas a z  
offense in rendering a  decision.

Finally, o v er the last several years a numoer jf efforts c * t » f m  A t 
judicial system  in Serbia have been underraken. v. • pw; n +_• 
was adopted, but their implementation tas been pc 'nxnc- e- r a  n -.- v>
a result the current structure o f  the Serbian udicai -te— —"  -e

n u n

■ca

See Legal Standing of the Department for ?nvaie jw > re
Court no 07/03-01. of 15 March 20O~ For more ¡ntbmjuun o  -c 
their legal standing and position ice bc-kiinc ? enrnleu i.te
The court based its findings on the provisions of ate a« . __rs
(Official Herald of the Republic of Serbia nos 4-1 ?  i -. 'I  y  < 2 - a x .- - :  •>
and on the Constitution of the Republic of Serbia. Per ancle 5 •! me Law ¡site» i 
judge is not liable to anvone tor opinion expressed or voce eivea n c*r»*c 
function. Per article 6 of the same law. the Republic ot Scrota > je<c . _a _.es 
h> illegal or wrongful work of a judge, with the possibility :o seek ecsss: t jt  i u...• : 
the damage was caused intentionally or with gross negligence V".e • x  v — -j -. 
Constitution provides thaï a judge may nor be held aexe oi octax-c :\.-rgnt J 
given in rendering of a court decision. unless he has there'» th also ¿emir. .:.-d » cr .“ .u. 
offense 
Id
See the law on Organization of Court» C—» * o artJkwii ma». m. h
amendments Official Herald ot the Republic of vrNa ix*s eC> T v 42 2 »'2 2'2 •
29 2004, 101 2005 and -to 200o



described other than as a tem poral' one. which is to remain in place until llic 
new system o f organization o f courts is introduced, though when that will 
occur cannot be stated firmly at present. I or the tim e being, courts o f  general 
jurisdiction in Serbia arc municipal coutls („opttinski suJovi"), district courts 
(“okmini sudovi") and the Supreme Court o f  Serbia ("Vrhovni sud Srbije"), 
which stands at the top o f the judicial pyram id.14 * 16 17 Courts o f  special jurisdiction 
in the sphere o f commercial transactions arc com m ercial courts (“Irgovinski 
s u d )  and the Higher Commercial Court (“ Visi trgovinski sud") seated in 
Belgrade ' If the new organization o f  the judicial system  materializes, in 
addition to already existing courts, four courts o f  appeal (“apelacioni 
sudovi')"' and a specialized Administrative Court (“Upravni sud")r  will be 
established The changes aim to ensure higher quality and more efficient work 
of courts though it will probably take some time until the results o f  the reform 
surface. A final novelty introduced by the new Constitution deserves to be 
mentioned: this novum provides that the highest court in Serbia is the 
Supreme Cassation Court (“ Vrhovni kasacioni sud") instead o f  the Supreme 
Court of Serbia, however, this term is used only by the Constitution; the new 
Law on Courts still has to be passed that will introduce the this term in 
practice.1''

1J .  Role of Courts
Like other civil law systems, Serbian courts do  not have lawmaking 

pow ers. Thus, the common law notion o f  stare decisis has no true counterpart 
in Serbian law. As mentioned, in Serbia “courts are autonomous and

u However, the Supreme Court of Serbia may not decide on constitutionality o f  laws and 
legality of by-laws these competencies are bestowed to the Constitutional Coun 
CUstavni sud ). which is. inter aha. competent to protect constitutionality and legality, as 
well as human and minority rights and freedoms. Its decisions are final, binding and 
enforceable See an 166 o f  the Serbian Constitution.

Se e an 10. 24-25 o f the Law on Organization o f  Courts.

16 Id. an 13(2).

17 Id. art 26.
" See an 143 o f  the Serbian Constitution The rationale o f  this change is not clear. 

Inevitably, this will cause, at least one more amendment o f  the Law on Organization of 
Courts Since the Constitution does not provide for a list o f  competencies o f  Ihe Supreme 
Cassation Court, this will have to be regulated in the amendments o f  the Law on 
Organization o f  Courts Until then it remains unclear whether this is only a terminological 
or rather a structural change. Therefore, at present time it is not possible to foresee what 
effects, if  any (except reducing the workload o f  courts in general), this change will have 
on the functioning of the Serbian judicial system



Independent in their work and they de, ,,le on ih» h,,-, / ,
laws a n d  r e g u l a t i o n a t  well / ?
/«»»• a n d  ra tified  international convention-. * In 
IndCpfndnM m dw tr work and iubjcc» only - . . .  . .
I he sources o f  law in Serbia are the Constitution, r»  >rj memati<-r 

agreem ents, laws, regulations, anrl generally accepted mle- • - re_ ;i, 
law. T herefore, according to the letter of the Serbian f > , r , r  
practice docs not represent a formal fi e . primary) vaurce of a> R s«— , 
This docs not, however, by any means, mean 'hat court de - ,n; 
in general should be underestimated in Serbia. On-he ,n n r  ,r  :. 
an im portant role in shaping the contours of law n particu a - 
where courts need to render a decision in a matter *hicn o • • 
regulated by legal norms in force, or where the cour* s ask -r.. ; ,
dispute related to a novel kind o f business contract, as * I ye ; r -  - —  ■ 
this paper. In such cases, courts do not only mechanical! :sv ; ;  i*  - 
constructively interpret the parties' agreements and ace jr -e n , -. ■ 
contract law to specific individual cases.“  1

1 ’ See supra  footnote 6

The Constitution expressiv prohibits any sind ol nlluenu: m n _jr- r ;  
their competencies See art 149 o f  the Serbian Constmmon 

■' However, in Serbian legal doctnne. as welt as in forner Yjgos.jv egal . c »
was contested Some authors argued that udiciai piacats n cooliucs : . .-_e 
law, while others suggested that it actually represents oniy in nurr~ ... 
law". Still, today the prevailing position »  thai udit:aj prast.-cc : r ;  ->  - j , ; 
and relevance, does not represent a formal source or law r t - x t  a rrmar -u п,- a 
secondary source o f  law S e t also Milan DakO. f t u ia g  ёт jrporate УЫатЛЬаЫЬгр 
fo r  Com pany D ebts tn Serbia -  Movement to L naerstanJ l/cue"» Comport Liw m. 
Stefan  M essm ann  &  T ibor T vm ieds l The Case L u  • x-? ^ vs. e vs- js
E urope. L easing . P ierc ing  the Corporate Ve ;l v\d ~-t L u s > Mcvwrts± 
Controlling  Shareholders. Priv тглпон . Takeovers and the Probiens * н 
Co lla tera l  L aw s (European University Press. Europäischer mvcrsajisveilag 200' ■. 
at 155 (hereinafter Messmaim & Tajii. Case Law i.
The Serbian Law on Obligations ("Zaton о oSigaaomm млению  Official Gazette of 
SPRY no 29/78. 39/85, 45/89, Official Gazette o f  FRY no 31 «3 and Official Gazette of 
SCG no 1/2003) expressiv provides rules tor interpretation of contracts According ю 
these rules, contractual provisions in the first place need to be interpreted as they »ere 
written ("odredbt ugovoru primenjuju se onako kako glase ), le  in accordance with their 
[common] meaning
However, this basic rule o f  interpretation is supplemented by the provision that in 
interpretation o f  disputable provisions courts should not hold to literal meaning of the 
words used, but should investigate the common intention of the parlies and understand the 
provision 111 accordance with the principles o f  the law of obligations as set oul under the



It 1«. more o f n curiosilN thnn of practical relex ance today. hut Serbian 
court«, mav in some ease* apply principles o f  the prc-Worhl War II 
(hereinafter II ' laxx̂ . to fill legal lacunae l i t is  is so as one o f tire te n  
first laws passed by the socialist Yugoslavia, the 1946 Law on the 
Invalidation oi legal Nets Passed before 6 April I'M I and During 
Occupation, abrogated all pro-VV W II laws o f  Yugoslavia to part with lire 
capitalist past Yet as it was clear to som e o f  the less zealous lawmakers of 
those itmcs that huge gaps had been created, the very sam e law foresaw that 
until the enactment of new •“socialist" 4 law s and regulations, courts might 
app'v •• 7>vc'i, v extrapolated from pro-WAS II laws in rendering decisions, 
provtded that such principles did not contradict the values o f the then 
emerging "socialist" order. Although Serbia has also redirected its

lav. "pri tunui.rniu spormh odrcdbi nc treba sc dria li doslovnog znacenja upotrebljemh 
Cray. vr. t'cha isnativali zaicdmcku namcru ugovaraca i odredbu lako razumeli kako lo 
odgmaro nacclma nbhgacionog pravo urerdemm ovim zakonom")
Moreover the law provides for the so-called contra proferentem rule' (r e . in dubio 
. ni’t. siipulalorem principle! by providing lhai in case o f  contracts prepared by one parly 
dubious provisions oughi lo be interpreted in favor o f  the other party Finally, when a 
contraci is nor followed hv considcraiion l i e .  payment or performance by Ihc other party! 
doubtful provisions should be interpreted in favor o f  the debtor As opposed to that, in 
cases ol contracts backed bv consideration such provisions should be interpreted in a 
manner which ensures laimess as far as the mutual obligations o f  the parties is concerned 
Cproucan odnns uzaiamnih denanja"I
I'anies mav also agree that in the case o f  a dispute a third person will give an 
interpretation ol their contract, in which case they may nol initiate court proceedings 
bclore such ar interpretation has been given or refused See arts 99-102 o f  the Serbian 
law on Obligations
Zakon о ncvaznusn prosnih propisa donenh p re  6 opr d a  1941. godine i za vreme 

ncpryatel/ske okupaaje enacted in 1946. published in the Official Gazette o f  the Federal 
People > Republic o f  Yugoslavia no 86/46

■' This s> stem was bv many western democratic systems o f  those limes referred lo as a 
communist system Yet the Yugoslav variant o f  'socialism' is lo be dilTcrcniialcd both 

from the socialist-market economy o f  the post-WW II Western Europe and the soviet- 
model ol (lie Eastern Block countries because o f  Us many distinguishing features Го 
mcniion the most important ones V  in Yugoslavia private ownership o f  small enterprises 
was possible 2/ agricultural land and forests were nol completely nationalized, 3/ 
enterprises (starting from the 1950s) were run by their employees (die so-called self- 
management system [  samouprovljanje \Y. and 4 / on a political and iniernaliuna! plain 
Yugoslavia was nol part o f  the Warsaw Pact bul was (he leader o f  I he Group o f  Unallicd 
Nations

' See Milan Daku. chapter on Serbia in Mcssmami &  Tajli, i  asc I aw, al 155 See also I 
Petr и kt khrkavtc. Pravno-pohutka tstonja nove Jugoslavje  / le g a l  and Politic History 
o f  the New Yugoslavia,j in G NlkOl IC led ). JSTDRIM tmfAVA I I'KAVA jlKjOSIXIVFNSklH
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developm ent once ogam towards copttalwm ' t w  
and this redirection has been followed by » *Wid 
resort to pre-W W  II principles is still * m 
partnerships)

The role and importance of the Supreme 
illustrated by the following two institutions m 
O rganization o f Courts Specifically, lepafments 
Suprem e Court may on their meetings tdopt j 
nhvatanjeT) on  a certain legal issue, which is obligatory 
o f that departm ent % Moreover, the General Meeting 
(“o p ila  le d m c a  V rhnvnnn u tda"  i may »doot j i  
C m u e ln i p ra \n i  t/ov" i. which is binding M ill pwels n  
Suprem e Court and may be amended only t. be Ce-*m M r- 1tr
Suprem e C ourt. ̂  A s said, although Serbia s i d m S m  ««a» **
knowing the stare decisis doctnne. these 'wo peculiar nstittboNi - 
only local counterparts o f  precedents ind rhey nay -k  isted *  *c odar 
sources o f  law .'0 Yet it is very hard to date pMOMfe a  *<M a m t  * •  
decisions o f  higher courts and the mentioned pi dte vupreme Court
influence lower courts: at any event, it is fair -o .tale Tat n o  >1 'x - : - ’me 
persuasive force.

Talking o f  the role o f  courts, finally, i aetds n te n r- : • netl rui 
Serbian courts m ade a  commendable contribution o r^-rscr — arc '■ n r  * lo

1»

Lf
I -raupio of cuiorjct . JW

narooa (History of the Suites and Laws of Yugoslav 
1972). * 5 1 3
These transactions are not express!' governed by t x  »»in'e  
Serbian law Therefore, they are subject to general tu o  jcJ 
while in respect o f  transjcuon-speeiric issues pre-^AA 1 xioetpKs nav W '  v  j  
More information on the Supreme court ot Serb* j*>o ratisa  aces i>aiiaNc u .ic 
website ot the C M  at < http www .rrysm n«l • • ■—;
2009 l he Bulletin o f  Case Law (~BUten »«us« n-«-e -»«d  S' *-oun is abo
accessible through the site The Bulletin comprises the nest atiponant ¿ccbm»  ot he 
Supreme Court and other courts in Serbia However, a -cvulJ N; racm.vocd ."at n he 
opinion o f  the American Bar Association ui Serbia ji . r a  »  arc«*«« J
lo /he parties lo a proceeding Law MtJtms. wgu, K+oirx jn j odten mn hr framed 
access By ille courtpresident on a  cuse-.S-sir** -Visa Sri Vmencun Bar Assocunoo a  ^
hup WWW abaiK tsvetoltH iMicatioiwwiNo i" f -•"¿a» ‘'r-
January 2009
See art TO o f the l aw on Organuafwn o f  Courts

*’v Id  ait 42
*•' see Mikm Value, chapter on Sertua in Nfcssmana X laju. Case Law, at 15.'



balancing the connected interest«, a«- fm as international contm n«! 
irlrtioiwhtr* w o t concerned in one difficult part ol '»crt'ia'v hi«tot>. n»'rr h  

the period too;.|OQS. when an international econom ic embargo »*« 
impiwed on TR\ b ' the I'nited Nation«. Security i  ouncil. which hail often 
detrimental effect*, on man* local bucincxvc*.. ax often dec ftdevlong 
c«operation with foreign partner*, wav Wrought to  an end virtually overnight 
Often the partner*, managed to “ freeze“ or reduce the level o f  hucinccc 
activme* ve thai the' could relative!) cavil) restart doing business after the 
lifting ol the embargo (which evcntuall) lasted m uch longer than initiall) 
expected hi man* I In spite o f the efforts o f  some dom estic businesses to use 
the embargo a* an excuse tor avoiding their obligations from contracts with 
turcur partners ''crhian court* instead o f  unconditional!) taking account 
v<le'\ o1 local interests tried rather to find a was to balance the conflicting 
merest* 'h e  delicate issue wus how to reconcile the need to prolcct the 
legitimate expectations of foreign partners for proper fulfillment of 
. . :;j.i obligations and granting o f some kind o f  re lief to local businesses

hasi* o f the obvious!) changed political, legal and economic 
circumstances caused b) the embargo.

The mam reason wh) Serbian courts h a te  to be praised in addition to 
lacing and resolving unique legal problems due to the embargo -  is that in 
most case* the) managed to find a wav to satisfy both ends, which in the 
sears full with ammosit) towards the international community because of the 
sanctions was lat írom being east This meant that a simple reliance on the 
embargi as an excuse for non-pertormancc b> Serbian businesses in the 
litigation phase was not accepted; however, this was distinguished from the 
possibility to enforce contractual obligations enshrined in final court 
judgments In other words, even though foreign partners could have Marled 
and completed litigation by obtaining a final court decision ordering the 
Serbian partner to pav and pcrlonn. the final decision might not have been 
cnlorceablc in courts of law due to tbc international embargo. As the statute of 
limitations for enforcement o f  final court judgm ents runs out in ten years " 
generáli) all contractual obligations with foreign partners have had In he 
fulfilled within dial period offline; even such venerable principles o f  private 
law as rebus su stantibus or force majeure have not been automatical!)

V , I tic lav* on I «iligalmm <•-/alkun u ubligat luiiim ódium m á I (O /licuJ <j turtle ol 
SI KV no» 2VIV7* 3V/IVK5 4S/IV89. Í7/I989 m d  O tliaa l C a/cllc  of IK V  no J I /IW J i
an 371



«PfixH to relenw Serbian ptf'e» Hrvw-vwr r v  •# , LJ
„„possib le  to carry o*it the -nfnrrrrw nt jrrw^Mf- . / — v—   ̂ ... 0
mterrwtinnal payments because o f  the tror-rs ,r.w*r*- ■• — -,. .. -u- 
bant affiliates locateil ahmarli 'hen -he _-n«ir»« •'-•*4 s*, - ««,—  
statutory right to grant postponement o f  -nfom-r—  ̂ #- ^ ^
enforcement again became feasible

a  In one case the Huhrr Fcnrmmic < iwirt kHd t o  t ~*<k ■'*"** sag -«^p ,  —— . *— 
hank guarantee to • fceeticn beneficial wd to infill is « t < u » ,  s. p m ,  
irrespective o f  the • *v economic aneiuwis i c .  -mt»»®»i 's —*• »■« -v .  •
that the l N  embargo limited tee pw t e d t o i  ter terenn t o e  m rm am  « 1  m  
influence the obligations o f  'he iome itie hank wit hm 1 ..... . "• -  ■
enforcement proceedings r  1 xm'inrf "r heir msitmnemmi
I conomic Court no P* »*11 *»' at Xu«um
The holding o f  the deeisn'n n Serbian .imtuaitc C"is ">
sanka/t Ol \  nttinU ^¡nM rpm nski pr-m i or " • • - < •  •
domiH t  bemkt to o  L - i t o n m a  a m p e r e »  xm kum r , w *  .• » * ••»  «  -  -w—  — .
garancijt. v tc te  t* okobm n  w o g u  isikmi am> 1 . o n » "  ••̂ mpaa
A similar position was taken n uw »elver .asc vnere ic  M*m«e tw i fc* 1
defaulting debtor » h o  had tailed 'u oilliH 11s mu tan* «s wr
UN embargo could not nv »„■  he emtogo n 1 c « «  « »«■  m s* * ,  x< »«•
o f  the Supreme c  ourt at s e i w i a  m i  ‘t v  n ' U  >1 ’ m s  " * *

The paraphrased holding .n Serbian angiuge eaus o  »»k>»' - -no «■
5VO/U ohuvrr* Ju rxMMn* c*oir J  —  jr t  ntsteonj au> . »*- - v  -
dbcryr a t m a tt p o zm itt to  a tm ,npn to «  .-verenru  vinr.e u  «•»* u

"  Accordingly the Higher t  conomic Cw n leiu n «  tut x  N . ■ x
the reason lor puagpu— m— t ol ‘he cniurceinem »»so- tot-' •* * * ■  -m 
appropnatclv prove that he »  not vapatwc o urltU Us »tofU m  evac. .-a.
In that wise due 10 the suspension ol — I t M — l »av.nems • *  s n u  *c 
prevented trcun disposing wiUl tics toicign . uitcius JepusUs s._acs. u u  x  -•«■m  
anJ theicKac U »as ptcvcnicd ituni luilillutB v»s JM gt»» be a a lM  w
Uecuion ol the Higher tcononm Cwut no FL ’ I'^A
Ihe paraphrased holding ol the judgment m sertu* ang»-«c- c *a  »  c»k»»s s—u .
. N  k «ogu  b,n raslog :u ^J/agmh*  c w * + 0  jm im i a b  s  mg t c i a m  sy» »
■sogiM HUiIt Ju  C vril m jf«  W V i«.* ~!>US  -*»*su u r n 9 Mftmru
J*:>u*n ye o/re«ogac v/»o ^a>y*o«miu/v< JrwruaM  s  •*** *u- >—* < •«•1»
U/H I mj< U Ju O f W il  *• %• /»• UfM lAl

How ever Seibian souiiv were ohseivant ol the principle or uxiptociiv »x-.. Jcsslmt *  1 
motion lor postponement o l eiihMceiueiu proceedings in o k  cg.u vttBdmg V- ¿bo 
I conomic c ourt staled that there is 110 insoluble reasssi tor posrpmKmcai ot enftacenw  
proceedings when at the some time m tee sounuv ol the creditor cmorccnsenis me 
earned out ui lav or o l  ̂ugoslav ecHtipames v ,  1 cgal Standing ol the Higha 1 » '« m u
l  ourt no VViOO-lM I _
Ihe patJphtased legal standing in Vihian language cads as billows tto  •  :<mu.



2. Provisional and Preliminary M easures
2.1. I rcislntivr O v m ir«
2.1.1. Pros ixional Measure* *

\ccording to |he I aw on I nforeement Procedure {'Vnkon o Itvrknam 
P ^tupkh")'* (hereinafter *11 P") a prov isional measure (“/wivmiicffii wem") 
max he ordered before or during the course o f  litigation or administrative 
proceeding, a1- well as after the termination o f  such proceedings until the 
enloreemcnt i i.e.. seizure, sales and payment o f  so received moneys to Ihc 
credit or I is in fact accomplished. Issuance o f  a provisional measure is Ihc 
last resort, to he granted only it the creditor's rights cannot be sufficiently 
secured by other means. " On motion o f a creditor the court may. 
considering the circumstances of the case and If appropriate, order even more 
P-.msional measures in a single ease. K Serbian law distinguishes between 
provisional measures for securing pecuniary and non-pecuniary claims.

\  provisional measure for securing pecuniary claims ("privremena 
nu-\:nbczhaH enjc nnveanog potrafhanja") may be ordered if the creditor 
shows (11 the probability o f the existence o f  the claim  that is to be secured by 
the provisional measure; and (2) the risk that without such a provisional 
measure the debtor would prevent, delay or considerably hinder satisfaction of 
the claim by disposing of. hiding or otherwise making unavailable his 
property. Yet the creditor is not required to prove the risk if he shows the 
probability that the debtor would sustain only insignificant damage by the 
imposition of the provisional measure. '  Per the LEP. in order to ensure that 
there will be assets upon w hich enforcement o f  a pecuniary claim is possible.

povenoca sprovodt cvrienja u konst jugoslovenskih firmi. nema opravdanog razloga .a 
odlaganjr izvrienja pv prtdlugu dicmka u Jugostaviji 

u  Official Herald uf the Republic o f  Serbia no 125/2004 
r  !>et an 291 o f the Law on Enforcement Procedure
' Id an 292 However n sliould be emphasized dial here secured' means not creation of 

an in ran right (sccurii) interest or hcm  bui on)) a measure aiming al ensuring llial 
collection on die would-bc-judgement will be possible
7he competent coun is die one on whose territory die debtor has Us scut or residence hi 
an 3

* Id an 295
' Id an 299 (1-2) Ihc law piovidcs dial die risk exists particularly when the claim would 

have to be enforced abroad i f  die debtor's slalulory obligations If g  . alimony or unpaid 
laxes) and obhgaiions determined in final decisions o f  courts or other authorities exceed 
his regular income, when an earlier alicmpl o f  enfortcnicnl was unsuccessful due In Ihc 
debtor's refusal to provide informaiion on his properly, or when Ihc debtor hud provided 
false information on Ins property in earlier enlbrccmenl procedures ht tui 299(3)



япу measure achieving that objective m*. •*  «V '-d ' д< , i<rfV..„ 
provisional measures do not establish i lien <i .  w „  r - „  _aM fWMnt>t 
priority in bankruptcy or as to I ien-holders p •• к- 4 . ..
the court may order especially in the presence i f  i -  < bar •  th,..,. tv 
provisional m easure the debtor would prevent -* under
satisfaction o f  the claim that a prov«ion»i -neasure п»Г «w»*' ui • 
temporary lien over the designated assets o f  the enforcement febmr

Similarly, a provisional measure for w irin g  i f  mrvpe: -mar mm 
(*•p r iv re m e n a  m era  :<> <>h^zb»iien\e n r n r ,  m ,.,  . . t r -  ,-*• . ~*s
ordered if  creditor shows ( I t  pmhahilir. of he • ' ae-ve • s? n n  v  
secured by the provisional measure ind i 2 i а -я . hai r ‘e -* s *  -w < -i 
o f  the claim  would be prevented, delayed or x tm id m r 'mdr*ed i  
addition, a provisional measure may also те wdered w i  .-вс • - * h«r
probability that the provisional measure s аящ щ щ  n prevent я е  >» w ee »  
infliction o f  irreparable damage, ta .re j  -ton pocimmr :m m .
the court may order any measure that it deems д а  т * .  * ¿r 
the content o f  such measures is m practice normally Jitfciu* etoe *e me* 
awarded to pecuniary claim s.1

4,1 Such measures mas include in particular ' tjrofnbitin* he *—• '  ■ ---■»« -—-“"
chattels, as well as seizing such chattels rom he lemur mu -rsr-.c -< v -  
or a third parts for safekeeping. or for -alelcann* n » xm-' . »an hr - ■* 
prohibiting the debtor from disposing of or .neumnenne - »■*’' * *  * 'W '  * 
property rights to immovable propem recorded n - av.w a 1 
recordation o f  such prohibition m public book» -aoAtana«; «**• r«m
paying the debtor's claim or troin handing over obtetls o r* -S u fi J t>  • mu v W «  '«  
the debtor from receiving such objects. collecting Jht -¡am « ~>c*s »'-» •
received or collected. t-ll ordering a bunk or .«net lo w ca  aswuic« • v e  he * - . •  
has an account to »top pjy ments to the a t Mot jt a dura tans m ■. Oe Jcomt a-«n 
such account up to the amount equal to the noocurs . j b i  v  v  «cured S  he 
prclimnurs measure, and f5> «uure  ol caH or securities sod sv Zk Jcntoi M  
depositing them lot salckcvpuig 'd  an. '00 

"  I he Serbian language of the respective ptov won tea*  *  «tews •
n t J/tcV f t  zu/o ino  pri/vo. a ll fn d  mast odrtúUi. vurvx *» auo put*», tsa iw a  a + t.km i « 
iVu/iu 2W  siuv S. ovog zaAona, Ju f t  pm rtm tm m  mtram  ax* prm rm tm t 3* b w  
p ro w .”  Id  art 3D I

u  Id  art 302 As m the cave ol ensurmg collection ol pcs.uncus -launs the crediiot a out 
required to prove the risk, if he proves that the debtor would sustain anlv msignihcmi 
damage ltom the provisional measure, or thai the claim would have to he caiorccd abroad 

11 t hese may. inter alia, mclude 111 a ban on disposing ol or flKumhcrwg the Asets Sting 
the object o f  the claim seuing of such chattels and entrusting them hi die crtdn» or a 
thud person lot safekeeping or for safekeeping in deposit with the cowl <2» a b* on 
disposing of ot encumbering immovable propertv being the object ot the dam and



2.1.2. Preliminary M easures
A preliminary measure ("prelltodiui mcra") m ay be granted on the basis 

of a judgment14 o f a domestic court on a  pecuniary claim  (i.e., roughly 
money -judgment), which has not become final or enforceable, if the 
enforcement creditor shows the probability o f  a risk that without such a 
measure satisfaction o f the claim would be impossible or significantly 
impaired.1' Subject to the fulfillment o f  the said conditions, the court may 
order one or more o f the preliminary measures listed by the law.1'1

2.2. Adequacy of Pros isional M easures
Vk’hen deciding on a motion for a provisional measure, Serbian courts 

tend to require the existence o f  a connection between the provisional measure 
sought and the substance (merits) o f  the p la in tiffs  lawsuit, though the law 
does not define exactly what the connection is supposed to be. Thus, some 
ingenuity on the side o f  courts is needed in establishing the existence of a 
proper connection. In a recent case, the District Court in Valjevo (27 January 
2006) held that a provisional measure cannot be ordered unless there is a *

recording such ban in public records. (3) a ban on taking actions that may cause damage lo 
the enforcement creditor. (4) a ban to ihc debtor’s debtor to hand over to the debtor the 
claimed objects. (5) order to the debtor to take specific actions necessary for protection of 
chattels or immoi able property, and to prevent their physical alteration, damage or 
destruction. (6i authorization to the creditor to take an action, by himself or through a ihud 
parr» or procure a particular object at the debtor's expense, especially if  necessary to 
attain status quo ante, or (7) temporary regulation o f  a disputed relationship in order to 
present violence or infliction o f  irreparable damage Id art 303.

44 According to LEP arbitral awards arc treated as judgments See art 3 1 o f  Ihc LEP 
*' See art 282l I) of the LEP The law mandates that the risk shall be deemed to exist if  the 

motion for a preliminary measure is claimed to ensure collection or performance based on 
one of the follow mg types o f  decisions ( I) a payment order issued on the basis o f a bill of 
exchange or a check against which timely objection has been made, (2) a judgment issued 
m such a criminal mailer where the criminal court has adjudicated also (he connected 
private claim as legitimate, however, against which retrial is allowed, (3) a decision to be 
enforced abroad. (4) a judgment on the pleadings which has been appealed, or (5) judicial 
or administrate settlement which is contested in a manner prescribed by law. Id  art 283

* The LEP lists four distinctive preliminary measures that can be ordered by a court: (I) 
hsung t i e  . taking inventory) o f  particular assets, (2) prohibiting debtor's debtor to satisfy 
the debtor s claim or handing over items, as well as prohibiting ihe debtor to collect his 
claims or receive and dispose with certain assets, (3) prohibiting a bunk lo pay the debtor, 
or a third party at the order o f  the debtor, up to the umouni which is the object o f  the 
preliminary measure, or (4) temporary recordation o f  a lien on an immovable properly of  
the debtor or on the rights in that property. See urt 285 o f  the LEP



mutual connection' between the substance of the plaintiff's claim and the 
content o f the provisional measure sought, in the sense that the provisional 
measure must ensure that the creditor will be in the position to collect n the 
enforcement phase based on the judgment to be rendered ‘ Thus, «hetiier a 
provisional measure is adequate or. more precisely, whether the content of 
the provisional measure is adequate in a case depends on the substance of 
the plaintifTs claim sought to be secured. Therefore, what kind of crovis rnal 
measure is to be issued should be determined by the court depending on the 
circumstances o f  each individual case." Put simply, while in one case a 
simple prohibition o f  disposal with a particular asset would be sufficient, rr. 
another case only the transfer of a particular asset into the custody of a third 
person would produce appropriate results.

Although this rule may sound more or less straightforward, in practice 
parties often request provisional measures that go ultra sires. A scholarly 
example o f such attempts o f  creditor-plaintiffs can be found in a case of the 
Higher Commercial Court, which applying the standard that “ [...] I*«; 
content o f  the ordered provisional measure may not be such as to m erect 
amount to the enforcement o f  the plaintiff's claim before the tine, court 
decision has been rendered j . . . p 4 -  refused to gram the request of the 
creditor-plaintiff directed at handing-over o f the disputed goods to a third 
party implying the permission o f using them up as raw material immediately 
upon transfer. Instead, it merely ordered their safekeeping by a third party 
until the final resolution o f the court proceedings.

Interestingly, the first-instance court had no problem with granting the 
sought measure, which apparently demonstrates a certain level of 
inconsistency in the positions o f  Serbian courts. Even in such simple cases, 
courts may misapply the law which admittedly is perhaps a bit too generally 
formulated and grant a provisional measure that would in tact prejudice the 
adjudication o f  the case on the merits. No wonder then that the Higher 
Commercial Court remanded the decision of the lower court with the

Decision o f  the District Court in Valjevo, Gi. 231/2006 o f  27 Jauay 20Ü6 The 
paraphrased text in Serbian language reads as follows Sena us/owj co oJreJnan/e 
prnremene mere alto izmeJu sadriuie tuibenog zabtevu i ux¡rime prnremene mere ne 
postoji uzajamm txtnos kon se saslo/i u ren t prnremene mere Jo obezbeJi potraznon/e 
kője je  predmet tűibe."
Id.
See Deeision o f  the Higher Commercial Court P i U-IW 2005 of 5 Januan 2006 Fhc 
paraphrased holding in Serbian language reads as follows Sa,triina prnremene mere ne 
sme bill takwi da se njom u sution kiko meiya pastojece slanje snari da ona po sivm 
dejstvu /r e d s  untja izvrierye tnCene suiske adtuké pre nego Stoje  ona i itoneia."



instructions for another hearing stating, inter alia, that if such a provisional 
measure would be granted it would in effect amount to the enforcement of the 
plaintiffs claim and thus would make adjudication of the case on the merits 
completely unnecessary.50

2.3. Provisional Measure v. Existence of the P lain tiffs Claim
Ordering of a provisional measure may by no means prejudice the final 

outcome of the court proceedings on the merits o f the case. Such a position 
was reaffirmed by the Higher Commercial Court in its decision of 27 July 
2005. in which the court held that when deciding on a motion for a 
provisional measure the court is expected to limit its analysis solely to the 
issue whether the petitioner's statements and the submitted evidences make 
the existence of the plaintiff s claim probable, and that it must not deal with 
such meritorious questions as whether the conditions for the termination of a 
contract have been satisfied. Yet the existence o f such a probability does not 
mean that the plaintiff s claim is well-founded and that the court will reach 
the same conclusion in its decision on the merits. Otherwise, the court 
upheld the decision of the lower court ordering a provisional measure 
wherewith the defendant was ordered to refrain from encumbering and 
disposing of the assets of the company pending its privatization. The

The above summarized holding in Serbian language reads as follows: “Kako je  privremena 
mera po svojoj prasnoj pnrodi samo mera koja proizvodi dejstvo do okoncanja odluke о 
samom pravu. lo isla ne mote bin islovelna sa luibenim zahlevom i ne maze и susnm 
predslasljan izvrsenje sudske odluke pre negó Slo je  odluka о poslavljenom luzbenom 
zahlevv i dónela. Sloga se sadrzinom prtvremene mere nikada ne mote dozvolili promena 
posiojeceg slanju sisan a kako se lo и konkrelnom s/ui'aju trail luibenim zahlevom. le 
kako je i usvojeno odredenom pnvremenom merom Naime. iz sadrime navoda samog 
nema procdazi da on pnvremenom merom ne ieli /xislici privremeno cuvanje pokreimh 
sis an na koje je  usmeren luzbeni zahiev, nego da je  sa islima vec raspolagao prodavii ih 
песет hcu. kao i da je  sustina iraiene mere da se le sisan upolrebe kao sirovina za dalju 
proizsodnju Ovako usvojenom pnvremenom merom dozsvljena je  promena posiojeceg 
sianja stvan. a izvrSenjem isle и polpunosli bi se obesmislilo odlucivanje о poslavljenom 
luibenom zahlesu " See id

!l Decision of the Higher Commercial Court o f the Republic o f  Serbia. Pi 8161/2005 of 27 
July 2005 The above paraphrased holding in Serbian language reads as follows ~U 
posiupku za odlucivanje о predlozenoj pnvremenoj meri sud ne utvrduje da h su 
predlozene ¿injenice lacne, da h su se siekli uslovi za raskid ugovora. vec samo ¿injemcu 
da li iz navoda licioca i prvenstveno dokaza proizilazi verovalnosl poslojanja 
poiraiivanja. Cmjenica da je  sud utvrdio da se radi о verovainom poslojanju poiraiisanja 
ne znaci da se sud izjasmo i da je  lo polrazivanje osnovano"



provisional measure was to remain in force until the final ending of the court 
proceedings and to be registered with the competent public registers.

2.4. T he C um ula tive  N ature of Conditions for G ranting Provisional 
M easures

As explained above, the LEP sets two basic conditions for ordering of a 
provisional measure. First, the creditor must show the probability of the 
existence o f  his claim, and secondly he must show the risk that without such a 
provisional measure the debtor would prevent or considerably hinder 
satisfaction o f  the claim. "  Moreover, the statutory text sets these two 
conditions in a cum ulative manner, i.e.. both conditions must be fulfilled for a 
court to order a provisional measure.* 54

In view o f  this, in a recent case the Higher Commercial Court 
unambiguously stressed that in order for a court to order a provisional 
measure, the creditor besides demonstrating the probability of his claim 
must also dem onstrate the probability o f  the risk that due to the defendant's 
conduct satisfaction o f  the creditor's claim will be prevented or considerably 
hindered.55 In that case, the parties had concluded an agreement on the lease 
of special cargo vehicles, which were duly handed over into the possession of 
the defendant. In the court proceedings the plaintiff alleged breach o f the 
contract by the defendant and sought repossession o f the said vehicles, as well 
as payment o f the outstanding lease installments plus compensatory damages. 
In support o f  its claim the plaintiff argued, inter alia, that the vehicles were 
incomplete and in poor condition as they had been out o f  use for a long period 
of time and had been stored outdoors without any protection from theft, as a 
result o f which, important parts o f  the vehicle had been stolen.

" See sub-section 2.1.1 supra.
54 Yet there arc some exceptions to this rule Thus, in regard to provisional measures 

securing o f  pecuniary claims it suffices for the creditor to show the probability that debtor 
would sustain only insignificant damage by the provisional measure See an 299 of the 
LEP Also, a provisional measure for securing of non-pecumary claims may be granted if 
the creditor shows the probability that the provisional measure is necessary lo prevent use 
o f force or infliction o f  irreparable damage Id an 302

55 See Decision o f  the Higher Commercial Court o f  the Republic o f  Serbia P I 2820/2005 of 
4 April 2005 The above paraphrased holding in Serbian language reads as follows: "Da bi 
sud u sv o jio  predlog :a  odredivanje pnvremene mere, pored uslova da predlagac ucmi 
verovaimm postojanje ovog polrativanja, poirebno je  da ucmi verovatnim i posiojanje 
opasnosti da ce se ostvarivanje polrativanja osujelili ponaianjem lutenog ill znalno 
oleiati.'"



In addition, the plaintiff sought a provisional measure prohibiting the 
defendant from encumbering or disposing o f certain immovable assets, 
alleging that such encumbrance or disposal would prevent satisfaction of his 
claim. The court held that although the plaintiff had demonstrated the 
probability o f  his claim, he tailed to show the risk that without the provisional 
measure satisfaction o f  his claim would be prevented or considerably hindered, 
since he did not show what conduct o f  the defendant exactly could prevent or 
considerably hinder the satisfaction o f  his claims.5'' Therefore, the fact that the 
plaintiff was capable o f showing the probability o f his claim in no way 
implied that ipso facto  the satisfaction o f his claim was put at risk. Therefore, 
he had to put forward additional facts and evidences demonstrating the 
fulfillment o f  the second cumulative condition. Failure to do so was a ground 
for the court to reject the request for the preliminary measure.

2.5. Leasing and Provisional M easures
In another case, parties concluded a leasing agreement the subject 

matter of which was the leasing o f a bus, which was handed over into the 
possession o f the defendant (i.e., lessee). The leasing agreement defined the 
amount o f installments and the schedule o f their payment, as well as the right 
o f  the plaintiff (i.e., lessor) to terminate the contract and to accelerate the 
payment o f all the outstanding installments if the lessee defaulted on the 
payment o f any full or partial installment for more than 30 days. Since the 
lessee was late with payments o f  leasing installments for more than 30 days, 
the lessor terminated the contract and filed a lawsuit requesting the seizure 
and return o f  the possession o f the bus and compensatory damages. The 
plaintiff also sought a provisional measure ordering the defendant to refrain 
from using the object o f leasing until the final resolution o f the case. The first 
instance court granted the provisional measure and the defendant appealed the 
decision.

Deciding on the appeal, the Higher Commercial Court in its decision' 
o f  25 October 2004, upheld the decision of the lower court by distinguishing 
between the so-called ‘objective' and *subjective risk '" of preventing or

* Id
Decision o f  the Higher Commercial Coun Pi. 6523/2004 of 25 October 2004 

" Distinction between the objective and subjective risk of prcvcnling or considerably 
hindering the satisfaction o f  a claim w as also elaborated in another decision of the Higher 
Commercial Coun, where the court -  focusing on Ihe difference between the conditions 
for ordering a provisional measure for securing a pecuniary versus a non-pccumary claim 

found that the nature o f  (he risk endangering satisfaction o f  a claim is determinative



considerably hindering the satisfaction of a claim It held that for the order n  
of a provisional measure securing a non-pecuniary claim, the nsk of 
preventing or considerably hindering the satisfaction of the claim should not 
have been connected to the actions of the debtor 1 Thus, it would have 
sufficed for the petitioner to demonstrate solely the probability of his claim 
and the existence of the risk, not necessarily connected to the actions of the 
debtor, that satisfaction of his claim would be prevented or considerably 
hindered.

However, rather unfortunately, the court then went on to explain that 
the creditor would have suffered irreparable damage, since the bus was it the 
possession of the debtor, who would have continued to use it and thus cause 
depreciation of its value. Therewith, the court in fact contused two distinct 
legal grounds for ordering provisional measures/'1 What is more, this kind of 
understanding of “irreparable damage" may be gravely criticized, since 
depreciation of the object of a claim due to the normal "wear and tear" can 
hardly be regarded as “ irreparable damage". The court s opinion was that am 
further exploitation of the vehicle would have led to significant depreciation 
of its value.

Hence, a provisional measure securing a pecuniary claim is to he ordered aniv tfdiere is i 
so-called ' sub/eclne risk', meaning die active conduct of the debtor smed a  preventing or 
considerably hindering ihc satisfaction of die pecuniary claim by dupes mg ot tndms or 
otherwise making unavailable his properly
As opposed lo that, in case of ordering provisional measures retard to aoo-pecumar 
claims, it is sufficient to satisfy the so-called 'obfectnt risk requirement. »huh nay be 
unrelated to the actions of the debtor Therefore, a provisional measure for securing a oon- 
pccuniary claim may be ordered in the presence of am nsk potentially preventing at 
hindering satisfaction, which may not be linked to the actions of the debtor See Dec&an 
of the Higher Commercial Court PI 5601/2005 of 19 Apnl 2005 
Decision o f  the Higher Commercial Court Pt 6525/200* of 25 October 200* The above 
paraphrased holding of the court in Serbian language reals as follows I  |  [¿¡a 
odredivonje pnvremene mere radi obezbederya [nennx'unog] pocnrmm/a m/e 
neophodno da tidem preduzima bilo koine radnje koje bi :a posledicit male ostfeccyt di 
znatno oteiavanje nenoveanog potrtdnxuya. dmvljna /< opanost Ja tn se uure [be 
pnvremene mere] osnarenje ovog polraznxmja moglo osv/tnn ih zrutno otezau. Pré»i 
tome ovde se rath o objeklrvnoj a ne subjektnnoj oposnusti'
Per article 302(1) o f LEP the court may order provisional mctuie if creditor shows 
probability o f  his claim and a risk that its satisfaction will be prevented ot cutsadcrt*y 
hindered On the other hand, article 502(2) of LEP provides that a provisional mesa« 
may also be granted when creditor shows probability that provisional mcaoire b needed to 
prevent occurrence of irreparable damage



2.6. Ev Parte Pro\isional M easures
In exceptional situations courts may order ex parte provisional 

measures i t’., measures issued prior to service o f  the claim61 and without 
giving the other party the opportunity to be heard on the claim such as when 
the plaintiff would suffer irreparable harm by postponing the issuance of the 
provisional measure. Such measures may be granted also to avoid direct 
danger of harm to plaintiffs assets, serious violation o f his rights, or to 
prevent violence.62

in the view of the fact that ex parte provisional measures leave the 
defendant without the possibility to argue against a provisional measure and 
that they are based solely on the allegations o f a plaintiff. Serbian courts tend 
to apply stricter criteria when deciding on a motion for an ex parte provisional 
measure than the ones applicable to non-ex parte motions. Thus, the Higher 
Commercial Court held in its decision o f 24 August 2006 that to order an ex 
parte provisional measure, it is not enough merely to state that there is a risk 
of irreparable damage or o f destruction o f evidence, but that it is also essential 
to examine all facts relating thereto, which presupposes for the plaintiff to 
specify the nature and extent o f potential damages and the concrete 
circumstances making it irreparable 6' Yet normally damages including lost

M Unlike in US la», or some other legal systems, in Serbian la» serv ice o f  a claim or other 
bnefs is the responsibility o f  the court and not o f the parties Parties submit their bnefs to 
the court, which then delivers them to the opponent party and other participants of the 
proceedings (if any | Thus, »lien ex parte provisional measure is granted, the debtor »ill 
receive at the same lime both the creditor s motion for a provisional measure and the 
court's decision granting it The debtor is. however, not depriv ed o f  the right to contest the 
preliminary measure in the appellate proceedings He may immediately file an appeal 
against the ex parte measure

“  See an 265 (I) of the LEP. The provision in Serbian language reads as follows “U 
postupLu obezbedenja. sud mote doneti reienje o  obezbedenju. pre dostavljanja predloga 
protivnoj strand i pre nego ito  je  prolivnoj strand omogucio da se o predtogu izjasm (I) 
ako bi predlugac obezbedenja. zbog odtaganja. mogao prelrpeli nenadoknadivu ill ttiko 
nadoknadivu stetu. (2) radi otktanjanja neposredne opasnosli protivpravnog oitecenja 
sn an ih gubnka odnosno leikog ugroiavanja prava. (3) radi sprecasanja nasilja "
Some other laws as well provide for certain cases when the audiatur el altera pars 
principle may be waived Thus, the Law on Patents ("Zakon o patentima •) (Official 
Ga/clic ofSCG nos 32/2004 and 35/2004. as well as the Official Herald of Serbia no 
115/2006) in article 94(3) provides that a provisional measure may be ordered without 
hearing the defendant if  ( I) there is a risk o f  ineparablc damage, or (2) it is obvious thai 
there is a risk o f  destruction o f  evidence

01 Decision o f the Higher Commercial Court. VIII 1?.. 1770/2006( I) o f  24 August 2006 The 
above paraphrased holding in Serbian language reads as follows: "7a odredtvanje 
prtvremene mere bez sasluSanja proltvne strane nije dovoljno panialno nmodenje da j t



profits -  are reparable and hence only exceptional additional circumstances 
may make them irreparable, in which case, however, such circumstances have 
to be proven and scrutinized.^ Since the lower court did not make such a 
scrutiny o f facts and no peculiar evidence was put forward by the plaintiff, the 
Higher Commercial Court revoked the provisional measure and remanded the 
case to the lower court for a de novo trial consistent with the said opinion.

2.7. P rovisional M easures in the Proceedings for Violation of a 
T rad em ark

The condition for ordering a provisional measure in the proceedings for 
violation o f  a trademark is rather specific because when deciding on ordering 
o f a provisional measure in the proceedings for violation of trademarks. 
Serbian courts have to apply the somewhat specific conditions of the Law on 
Trademarks''' and not the ones from the LEP. Although the basic precondition 
is also that the plaintiff demonstrates the probability that his trademark has 
been or is going to be violated, it is not necessary to satisfy the second 
cumulative requirem ent from LEP. r.e. the plaintiff does not have to show 
that without the provisional measure the defendant would prevent or 
considerably hinder the satisfaction of his claim or that he would suffer 
irreparable harm.66 On the other hand, due to the very nature of trademarks. * 64

uslov opasnosli o d  nastanka nenadoknadtve stele di od unisterya dolma ispun/en. >ec/e  
nuino raspravtli £injenice vezane za ispunjen/e tog usfova. ito podrazumem da predlogoc 
navede u cemu se Stela sastojt i koje su okolnosti c  kojtM sledi da s t tsta ne mote 
nadoknadm  “

64 Id
"Zakon o iigovim a"[Law on Trademarks!. Official Gazette of SCO nos 61/2004 and 
7/2005 The protection o f  IP rights is new in Serbia -  dunng socialism it »as just a 
politically motivated proclamation, window-dressing and thus no wonder that very few 
cases have reached courts and the protection o f IP rights was weak This is nowadays 
changing but still very few cases get as far as the courts A very good overview of this 
issue is given by Miroslav VrhoSek and Vladimir Kozar. 'ZaSTTTA 2x,.t l FIRM 
(Protection o f  Trademarks and Company names) (Intermev Beograd, 2002) See also 
Andro Anastasjevic, ■/nleleklualna SYO/ina i trtiina prtvrtda ¡Intellectual Properft and 
Market Economy] in Jczdimir Mitrovic (ed ). Infor motor :a mtelektualnu svojim" 
(Informaior for Intellectual Property) (Intermev Beograd. 2002). at 85 

' Decision o f  the Higher Commercial Court P7 10784/2005 of 17 October 2005 The above 
paraphrased holding o f  the decision in Serbian language reads as follows .¿aodndnarye 
prtvremene mere u sporu za  zailitu iiga n je  potrebno da bude ispunjen i uslov da tutilac 
uitn i verovatnim da ce u slucaju neusvajanja pnvremene mere lutein osujelili ih znatno 
oleiali naplalu njegovog potraZnanja odnosno da ce tuzilac prelrpeli nenadoknadnv 
i te m "



the content of these provisional measures is also specific. As per article 61 of 
the Law on Trademarks a court may, at the request o f  a trademark holder, 
order a provisional measure with the following content: seizure or exclusion 
from trade of products violating the trademark, seizure o f the machines and 
equipment for production of such goods, or prohibition o f the continuation of 
activities that violate the trademark 67

In another decision the Higher Commercial Court further clarified the 
meaning of the above standard and stated that when deciding whether a 
plaintiff has shown the probability that his trademark has been or is going to 
be violated {i e„ whether the condition for ordering o f a provisional measure 
is fulfilled), the court may find the standard satisfied, for example, by 
receiving a confirmation from the customs authorities that they have received 
counterfeited goods with trademarks the protection of which is being sought 
before the court/'8 In case of two similar trademarks, courts are expected to 
decide on this issue on the basis of the so-called ‘average consumer standard' 
("pafnja prosecnog potroiaca"), because the precise purpose of protection 
here is to prevent lay consumers from mixing-up two products due to the 
similarity of the trademarks employed/’ '

2.8. D am ages  C a u s e d  by U n ju s t i f i e d  P r o v i s i o n a l  M e a s u r e s  ill

Id. See also article 61 of the Serbian Law on Trademarks The lexl o f Ihc provision in 
Serbian language reads as follows ,,/Vo zahlev lica koje ucim verovainim daje  njegov tig
ill pravo i: prijave ziga povredeno ill da ce bin povredeno. sud mote da odredi 
prnrememi meru odiizummja ill iskljucenja iz promeia predmela kojnna se vrii povreda, 
sredslava za proizvodnju lib predmela, odnosno meru zabrane naslavljanja zapoieinih 
radnji kojima hi se mogla izvrSili povreda."
Decision of Ihc Higher Commercial Court Pl. 2249/2006 of 10 March 2006 The above 
paraphrased holding in Serbian language reads as foolws: „Uslov za odredivanje 
pnvremene mere и poslupku zbog povrede iiga je  da je  lidilac. nosilac ziga uimio 
verovainim da )e njegov tig  povreden. a za ovaj siepen dokazanosli dovoljnoje uverenje 
suda о verovalnosli povrede zasnovano na obaveilenju nadleznog cannskog organa da je 
na cannjenje prispela roba iije oznake odgovaraju oznakama i opisu robe iz reienja 
Uprave canna kojim je  usvojen opili zahlev tut юса za zaSlitu prava mleleklualne 
svojme"
Id The above paraphrased text in Serbian language reads as follows "Neosnovani su 
ialbeni navodi da se zakljuiak о sliinosli navedemh znakova mote javui samo kod laika 
Naime, slicnosl znaka koji je  upolrebljen sa znakom drugog lica koji je  nosilac ziga na lom 
znuku i procenjuje se na osnovu painje prosecnog poiroiaia. pa se mote reci i laika, kako 
ga ttdem и ialbi naziva. jer je  suftina zaiine da se spreâi dovodenje и zabludu poiroiaia 
odnosne robe koji poslupa sa obiànoni, uobiiajnom painjom, a ne sa narocUom painjom и 
promelu. "



The final question that needs to be formulated with respect to 
provisional m easures is what the consequences of unjustified provisional 
measures are. In this respect the Serbian Supreme Court held in its decision of 
6 D ecem ber 2006 that when adjudicating on the claim for damages caused by 
an unjustified provisional measure, the fact that the plaintiffs claim secured 
by the provisional m easure was dismissed is not necessarily the only 
determ inative factor; rather it must also be determined whether the provisional 
measure was justified  at the time it was granted. ' ' That is. according to the 
explicit language o f  the LEP an enforcement debtor has the right to damages 
in such cases i f  the harm was caused either by a provisional measure that was 
subsequently adjudicated as unfounded, or by a provisional measure that was 
not justified  by the creditor. 1

In the present case the provisional measure was ordered based on an 
expert opinion (first expert opinion) stating that the defendant was carrying 
out construction w orks contrary to recognized professional standards and 
thereby put the p la in tif fs  building in danger o f collapse. However, a second 
expert opinion determ ined that the circumstances justifying the provisional 
measure had subsequently ceased to exist and implied that the provisional 
measure was no longer necessary. On the basis of these facts the Supreme 
Court concluded that even if  the provisional measure was justified on the 
basis o f  the circum stances that had existed at the time o f the issuance o f the 
first expert opinion, it also had to be determined whether it was necessary to 
maintain the validity o f  the provisional measure throughout the entire period 
o f  tim e, or rather whether it should have been withdrawn before the 
conclusion o f  the case, as claimed by the second expert opinion.7-’ The case 
was thus rem anded to the lower court to decide if the provisional measure was 
justified in the questionable period as opined by the second expert opinion. 
M oreover, the court noted that the failure o f the debtor to seek the 
cancellation o f  the provisional measure does not exclude the potential liability * 71

Decision o f  the Supreme Court o f  the Republic o f  Serbia Rev. 2387/2006 o f  6 December 
2006 The above summarized holding in Serbian language reads as follows "Na 
osnovanosl zahleva duznika na naknadu Hele nanesene prrvremenom merom nije samo od 
ulicaja okolnosl Slo je  luzbeni zahlev za  ¿ije je  obezbedenje odredena privremena mera 
odbijen. vec i okolnosl da li j e  prrvremena mera u irenuiku odredrvanja bila osnovana."

71 Id  art 298 o f  the LEP which in Serbian language reads as follows: Jzvrin i did ink ima 
prem a izvrjnom poveriocu pravo na naknadu Siele koja mu je  nanesena prrvremenom 
merom za koju je  utvrdeno da je  bila neosnovana ili koju izvrinl poverilac nije opravdao "



of the creditor lor damages caused by the unjustified provisional measure 
issued to protect bis interests. '

J .  M eans  a n d  th e  O b je c t s  o f  E n f o r c e m e n t
3.1. Legisla tive  O v e rv ie w
3.1.1. Basic P r inc ip les

One of the basic principles of the LEP is the principle o f  urgency in 
conducting of enforcement procedures. Inler alia, the court is obliged to 
decide on a motion to enforce ('“predlog za izvrsenje") within three days 
following its filing. Similarly, when the motion is based on a foreign 
executive title’4 (“slrana izvrina isprava") that has not yet been recognized by 
a domestic court, the court must decide thereon within 30 days following its 
filing with the court. 5 Further, the law provides for a strict priority order of 
satisfaction in enforcement proceedings: as a rule, courts must decide and act 
upon cases in the order of their submission to the court, unless the nature of 
the claim or other special circumstances warrant otherwise 6 The court shall 
grant enforcement or security by such means and on such objects of 
enforcement that arc proposed by the creditor in his motion to enforce or

,J Most ollcn Ihis is a foreign court decision or a foreign arbitral award. However, il can also 
be a settlement reached before an administrative body or a court, or some olher 
enforceable title according (o the law If foreign executive title has been recognized by a 
domestic court, it is enforced as a domestic enforceable title Yet il is also possible lo seek 
dirccl enforcement of a foreign enforceable title that has nol been recognized by a Serbian 
court In such cases, the court decides on the issue of recognition as on preliminary issue 
See arts 25 and 30 of the LEP.

" Also, deadlines set by a court in live enforcement proceedings for carry ing out specific 
actions may not exceed three days If a party fails, without justifiable reasons, to cam out 
certain action within the time limit set by the law or a court, it shall be precluded from 
undertaking such action. See art 5 of the LEP
If more than one creditor is enforcing his monetary claims against the same debtor and 
against (he same object of enforcement, satisfaction is lo be conducted in the order of 
acquiring the right of satisfaction from such an object, unless otherwise provided by the 
law. See art 6 of the LEP. However, in practice there arc usually problems with proving 
such rights
LEP distinguishes between the means of enforcement and the objects o f enforcement. 
Means of enforcement (“sredstva izvrSenja") arc various enforcement actions used to 
coercively enforce a claim in accordance with law Means of enforcement for realizing of 
a monetary claim arc sale of chattels, sale o f immovable property, transfer o f a monetary 
claim, transfer of a claim for handing over chattels or immovable property, sale of other 
property rights, transfer of funds from bank accounts, and sale o f shares in business 
entities. Objects o f enforcement ("predmeti tzvrienjdj are items and rights on which



motion for a  security. However, the court may, ex officio or on the motion of a 
party, limit enforcement to certain means or objects o f  enforcement, or 
designate objects or means o f enforcement different from the one initially 
proposed.78

3 . 1 . 2 .  G r o u n d s  f o r  E n f o r c e m e n t
Per the LEP, enforcement may be ordered only on the basis of an 

executive title79 (“izvrsna ispravcT) or an authentic document80 (~verodoslojna 
isprava”) .81 An authentic document is suitable for enforcement only if it 
designates the creditor, debtor, object o f enforcement, and the type, scope and 
time period for fulfillment o f  the obligation.8"

3 .2 .  E n f o r c e m e n t  P r o c e d u r e
3 . 2 .1 .  R e s  J u d i c a t a  E f f e c t

In Serbian law, a final and enforceable court judgment is considered as 
res jud ica ta  (“presudena stvar") and may no t save for a limited number of 
extraordinary legal remedies, be reviewed by courts. This especially applies to 
enforcement proceedings, which only serve as a means of enforcing final and

enforcement o f  the claim may be earned out in accordance with the law. Set an 42 of the 
LEP
Generally, the court will order enforcement via the means of enforcement chosen by the 
creditor in his motion for enforcement. See Decision of the Higher Commercial Court. 12. 
930/2007 o f  25 April 2007 The paraphrased holding of the court in Serbian language 
reads as follows: “S a  poveriocu j t  tzbor sredsiava cvrtenja radi ostvarenja noveanog 
polraiivan/a o d  omh sredstava izvrSenja koja su prtdvulena u clami 42. Zakona o 
tzvrinom poslupku lako da sud odreduje izvrienje onim ¡redsreom koje je  navedeno u 
izvrinom predlogu. “

”  See art 8 o f  the LEP.
"  The law, inter alia, enumerates the following documents as executive titles (1) 

enforceable court decision or enforceable court settlement, and (2) an enforceable decision 
issued in an administrative or misdemeanor procedure Cprekriajm postupak") and 
administrative settlement determining a monetary obligation See art 30 of the LEP 

"" As authentic documents the law. mler alia, lists: (I) bills o f  exchanges or checks, with 
protest and with a return documentauon if  necessary for establishment o f a claim. (2) 
bonds and other issued securities entitling their holders to payment in their nominal value, 
(3) invoices (bills), (4) business book excerpts for the price of utilities, water, heating, 
garbage collection and similar services: (5) bank guarantees and letters o f credits, and (6) 
judgment debtor's certified statements authorizing the enforcement creditor to transfer of 
funds. See art. 36(1-2) o f  the LEP.
Id art 29 
Id. art 36(4)it



enforceable court decisions and not as a “ final scrutiny" o f  their validity or 
correctness. Accordingly, a writ o f  execution8' may be appealed in the 
enforcement proceedings only on the basis o f  a very limited number of 
statutorily enumerated legal g ro u n d s/1 It should be mentioned that the new 
LEP foresees the possibility o f  ’appeal1 ("zalha") instead of ’objection’ 
("prigomr"), which is reserved only for decisions on enforcement granted on 
the basis o f  an authentic document or in summary procedure. The reason must 
be that the lawmaker wanted to speed up the enforcement procedure, as its 
length has in practice often been a serious problem.

In one recent case decided by the Higher Commercial Court, the 
plaintiff (i.e., the debtor) sought the court to proclaim the defendant’s (i.e„ the 
creditor) claim toward him non-existent, although the claim had already been 
determined as valid by a final and enforceable court decision.8' The court held 
that such a claim was unfounded and a final and enforceable court decision 
may only be challenged on the basis o f  grounds enumerated in the LEP by an 
objection against the writ o f  execution ordered on the basis o f  an executive 
title.86 The court further stated that such an objection could have been raised 
only: (i) if the decision on the basis o f  which the writ of execution was issued 
was remanded or reversed, or (ii) if the claim had ceased to exist because of a

W ni o f execution' is used in this chapter, however in Serbian -  using literal translation 
this act o f the court is named decision on enforcement 

w Most o f these grounds are procedural in nature and relate to the infringement of the rules 
on the enforcement procedure (e g  jurisdiction o f  the court, enforceability of the 
executive title, or expiry o f  the deadline for enforcement) Yet some grounds concern the 
final judgment or the claim itself Thus, a writ o f  execution may also be appealed if the 
decision on the basis o f  which it was issued was remanded or reversed, or die underlying 
settlement was annulled, or the claim has not yet become mature or has ceased to exist in 
the meantime See an 15 o f  the LEP
Although debtors may try to exploit the appeal to delay enforcement, in practice such an 
attempt would face at least two obstacles First, appeal against the writ o f execution does 
not have suspensive effect, i.e.. docs not suspend the effectuation o f  the writ of execution 
In other words, enforcement continues irrespective o f  the appeal See an 12 (5) of the LEP 
Secondly, in enforcement proceedings the debtor may not seek tlic re-examination of the 
correctness o f the final and enforceable court judgment Apart from procedural objections, 
his possibility o f appeal is limited to asserting setting aside of the executive title, non­
maturity o f  the claim being enforced, or its termination in the meantime 

*’ Decision o f  the Higher Commercial Court. Pi. 7490/02, o f  24 January 2003.
“■ See id. The above paraphrased holding in Serbian language reads as follows "[ ) 

poiraZivanje uivrdeno pravosnaznom i izvrinom presudom mote se osporavati samo ako 
za to postoje razlozi iz China 51. Slav I tacka 4 i  8  Zakona o izvrinom postu/>ku :a 
pngovor protrv reienja o izvrienju odredenog na osnovu izvrine isprave."



fact that came into existence after the decision had become enforceable, or 
before that time but at a time when the enforcement debtor could not raise this 
ground in the proceeding from which the executive title derives.' Since the 
plaintiff did not invoke any such ground but merely sought re-examination of 
the facts and circumstances from the previous proceedings, the court upheld 
the decision o f  the lower court and denied the plaintiff s claim.

3.2.2. T he Audiatur el Altera Pan  Principle
Although the LEP provides that the provisions of the Law on Civil 

Procedure (“Zakon o pamicnom posiupku")u  apply supplementary to the 
enforcement proceeding unless otherwise expressly envisaged by the law.r' 
some o f  the basic principles of civil proceedings have only a limited and 
specific application in the context of enforcement procedure. One of the best 
examples is the audiatur et altera pars principle90 t.e., the right to be heard, 
entitling each party to respond to the opposing party's requests, motions and 
statements which is subject to certain limitations and exceptions in the 
enforcement phase.

In view o f  this, the Higher Commercial Court91 held in its decision of 
27 January 2006 that this principle which is a basic principle of civil 
procedure and which mandates the court to allow each party to respond to the 
opposing party's requests, motions and statements applies also in 
enforcement proceedings. However, having in mind the very nature of 
enforcement proceedings, the said principle suffers certain limitations and

"  The above shortened holding of Ihc decision in Serbian language reads as follows 'Prtma 
pravnom slanoviilu I '¡teg trgovmskog suda potrazrvanje unrdeno prasnasntenom i 
tzvrinom presudom. mote se osporavau samo ako za to poslo/e ncbzi c  clana 51 oar I 
lac 4 i 8 Zakona o tzvrinom posiupku za prigovor prow rrsen/a o izvrSen/u odreJenog no 
osnovu izvrine isprave. Ti razlozi su: ako je odluka no osnovu ko/eje done se no reieme o 
tzvrienju ukmuia pomilcna ill premacena. ill ako je poirazn-an/e presulo na osnovu 
dmjenice koja je naslupila posle cvrtnosli odluke ill pee logo, all u vremt kad dutnik to 
mje mogao da islakne u posiupku c  kog police tzvrina isprava. Svi ostali raz/azi mogh bi 
predsiavljali samo razlog za ponavljan/e posiupku u smislu tlana 421 Zakona o 
parmdnom posiupku ”
Although the Law on Enforcement Procedure was changed alter the rendenng of this 
decision, ihcsc grounds for objecting ( it., appealing! against the wnt of execution were 
kept and were enshrined in article 15 paragraph I items 4 and 8 of the new LEP 

“  Official Herald o i  Serbia no 125/2004 
r’ Set an 27 of the LEP
90 This is what is known as due process' constitutional guarantee in US and other countries
91 Decision o f  the Higher Commercial Court 11. 118/2006(2) of 27 January 2006



exceptions in this phase. These limitations and exceptions are present already 
when the motion for enforcement is lodged with the court, to wit, when the 
court decides on the motion without delivering the motion to the debtor and 
allowing him to respond, as well as when the motion is delivered to the debtor 
together with the writ of execution already granting enforcement.92 * Yet when 
the debtor files an objection against a writ o f  execution based on an authentic 
document, the court renders a decision without allowing the creditor to file a 
response to the objection. In this way the court in fact vacates the writ of 
execution, annuls the actions that have been carried out up until that point in 
the proceedings, and the procedure continues as a normal litigation (similarly 
to the consequences of an objection against a payment order).9 - Irrespective of 
that, as the court opined, even then the audiatur el altera pars principle is 
preserved, though to a limited extent, since the opposing party has the 
possibility to respond through two available procedural remedies appeal or 
objection.94

3 .2 .3 .  P e n d i n g  P r o c e e d i n g s
Similarly to the audiatur et altera pars principle, the objection of 

pending litigation (lis pendens or pending suit) is by its very nature 
inapplicable in the enforcement phase. Litigation and enforcement procedure

92 See id. The above summarized pan of the holding in Serbian language reads as follows 
“[...] u postupku izsrienja shodno se prime njuju odredbe Zalona o parmcnom pos lupin 
ako mje drugacije odredeno. Sag/asno lome u postupku izvrienja primenjuje se i osnovno 
nácelo parmcnog postupku o sasluianju siranaka koje obavezujc sud da svakoj siranci 
omoguci da se izjasm o zahievima. predlozima i navodima prolnne slranke Medulim. 
imajuci u vidu pnrodu izvrsnog poslupka. ntnedeno nácelo u ovom postupku izvrienja Irpi 
odredena ogranicenja i izuzelke Ovo ogramfenje. odnosno izuzelak predviden je  véé u 
fazt pokrelanja poslupka izvrienja predlogom poverioca :a dozvolu izvrienja o komt 
izvrini sud odlucu/e bez dosiave predloga izvrlnom duzniku i bez izjainjenja izvrinog 
duznika. vec se predlog doslavlja lek uz reienje o ¡zvrtenju kojim je  laj predlog vec 
usvojen."

" Id. The above summanzed pan of the holding in Serbian language reads as follows "Kada 
u navedenoj situaciji tzvrim duzmk izjmi prigovor prom■ reienja o m  rsenju. ako je  ono 
donelo na osnovu verodoslojne isprave, sud i bez izjainjenja poverioca donosi reienje 
kojim konstaiuje posledicu lako izjavljenog pngovora i kojim se reienje siavlja van snage 
u delu kojim je  izvrienje odredeno. ukidaju sprovedene radnje, a  poslupak nasiavlja kao 
povodom pngovora prom  plainog naloga. Poveriocu se i prigovor i reienje donelo na 
osnovu log pngovora dosiavljaju istovremeno."

Id The above paraphrased part o f  the holding in Serbian language reads as follows . "Ipak. 
i u navedemm siluacijama. ovo naíelo j e  oiuvano je r  je  promnoj siranci mogucnosl 
ejainjavanja data krozpravni lek ialbu. odnosno prigovor."



differ from each other not only by their respective subjects and structure, but 
also in the way they are initiated, progressing and ending. Filing of a motion 
for enforcement does not amount to litigation. Therefore, in enforcement 
proceedings it may be possible to have two parallel enforcement proceedings 
based on the same executive title, since the LEP does not exclude the 
possibility o f  having two or more proceedings for enforcement of the same 
claim .M Accordingly, in enforcement proceedings there will be no lispendens 
(and therefore no such objection can be raised) if two parallel enforcement 
proceedings are pending based on the same executive title, between the same 
parties, with the same means of enforcement on the same object of 
enforcement, because in the case of the satisfaction of the creditor's claim in 
one proceedings the other would become pointless.*

Moreover, the writ of execution does not have res judicata effect, since 
it only creates a procedural relationship aimed at coercive satisfaction of a 
creditor’s claim, but does not at the same time guarantee success in that 
respect. Hence, upon the ending of the respective enforcement proceedings 
the writ loses its effect regardless of whether the enforcement was successful 
or not. If the enforcement proceedings have proved to be unsuccessful, the 
enforcement creditor may continue to file unlimited number of motions for 
enforcement. ”  Yet if the creditor's claim is satisfied in enforcement

Decision o f  the Higher Commercial Court PI I096b?005 of 10 October 2005 The above 
summarized pan of the holding in Serbian language reads *> follows "| ] Pogreianje 
pravni Slav podnosilaca tatbe da u tzvrsnom postupku pasioji pngovor presuJtne stvan i 
litispendencje. je r  pa prirodi m art too pamicna procesna peetpostavia liuspendencija u 
postupku tzvrienja u opile ne dolaii u obzir Panuini proctsm odnos i cvrini procesni 
odnos se razlikuju ne samo po subjekuma i simkrun. vec I po tome kata naslaju. razvijaju 
se i preslaju. PodnoSenjem prtdloga za cvrienje ne pobece se pamicm postupak. \ec 
cvrin i i ne zasmva se parmcni procesni odnos dabise mogto da se govori o toku parmce 
Medutim u toku tzvrienja mote se dogodm da paralelno leku dva islowtna postupku 
tzvrienja povodom isle izvrine ispravt. pa kako ZIP cniuo ne zabranjuje vodenje viit 
poslupaka izrvrienja radi ostvarnxm/a tstog cvrinog potraznan/a cak islim srrdsmma 
czvrSen/a na islom predmelu cvrtenja. isiaknuii pngovor lilispendencije cvrinog duznika 
ye neosnovan "
td. The above summarized pan of the holding in Serbian language reads as follows [ . | 
Ntma lilispendencije ukoliko u postupku sprovodeiya rzvrienja leku d\a paralelna 
postupka izvrtenja po istoj tvrinoj ispravi cmtdu islih stranaka. islim sredstvom 
cvrtenja. na islom predmelu izvrien/a. jer u slucaju namirenja polrazn-anja cvrinog 
poverioca po jednom pokrenuiom postupku cvrienja, drugi izvrini postupak poslaje 
bespredmelan"
Id. The above summarized pari of the holding in Serbian language reads as follows 
“Donoienjem reienja o Kvrienju stvara se procesnopravni odnos radi ostvarenja cvrinog 
poiraiivanja icvrinog poverioca prinudnim pulem odnosno, otvara se moguinosi za



proceedings, in potential new enforcement proceedings the debtor cannot 
make a res judicata objection, though he can appeal the new w rit o f  execution, 
stating that the underlying claim has ceased to exist in the meantime.'*

3.2.4. P o s tponem en t  o f  F .nforcenient
Postponement o f  enforcement is possible at the request o f  the debtor 

provided that the conditions set by the law are met.1”  Although not so frequent, 
such postponements are from time to time granted by courts. In one case, the 
District Court o f  Novi Sad. applying the said provision, held that the court 
may grant postponement o f  enforcement i f  two conditions are met 
cumulatively, to wit, the enforcement debtor has to show with high probability 
that carry ing out o f  enforcement would cause him irreparable harm, the 
recovery o f  which would be possible only under extreme hardship, and  if the 
claim o f  the debtor for vacating ot the executive title was accepted and a fust 
instance decision o f  that content has been rendered.100

In this case, the debtor filed an action for vacating a settlement 
concluded between him and the creditor, which served as an executive title in 
the enforcement proceedings. However, as the litigation was still ongoing at 
the time o f  filing the postponement motion and no first-instance decision had

jprovodenjt Izvritnja i defimnvno namirenje Izvrinog povtnoca uz upotrtbu prmudt ah 
st nt garanluje i uspeh u tome. Cím se okonia poslujiak izvritnja na koji s t rtitnjt o 
tzvritnju odnosi. ono nema znacaj ni dejsno bez obzira da h ye izvrienje bdo usptino di 
nt. pa ukoliko poslupak tzvrltnja nijt okonian osnanvanjem izvrinog polraiivanja 
izvrinog povtnoca. ytr  iz razhcitih razloga m/t sprovtdtno rtitnje o izvritnju. nt mote 
st gororiti o prtsudtnoj snarl. Sve dok malerijalnopravno ovlaictnje izvrinog povtnoca 
tgzislira i ako raniji /mslupak izvritn/a nijt dao rtzuhatt ill j t  obuslavljtn. dopuileno jt  
podnoitnjt prtdloga za izvritnjt u neogranicenom broju pula "

" See id. The above paraphrased holding in Serbian language reads as follows ~U stucaju 
dajtu  sprovtdtnom poslupku izvritnja tzvrSni povtnlac namirtn. u no\am poslupku po 
prtdlogu za izvritnjt izvrim duzmk nt moit islicali pngovor presudtnc snarl vet u zalbi 
prom novog rtienja o izvritnju da izvrino potrainanjt viit nt posloji "
Generali), the LEP provides lhal poslponemcnt of enforcement at request of a debtor ma> 
be granted when debtor shows the probability lhal enforcement could cause him 
irreparable or hardly reparable damage Stt an 64 of ihe LEP.
Decision of Ihe District court in Novi Sad, GÍ 4 154/2006 of 6,September 2006 Theabovc 
paraphrased part of the holding reads as follows "S’a prrdlog izvrinog duinika sud moit 
odloiili izvritnjt ako su ispunjeni uslovl za odlaganje izvritnja urvrdent zakonom. 
odnosno ako j t  izvrtnI duinik ufmto vtrovatnim da hi sprovodtnjtm izvritnja prttrpto 
nenadoknadivu ill ttiko nadoknadivu item i ako ye po zahttvu Izvrinog duinika za 
stuvljanje van snage tzvrine ispravt donesena prvosteptna odluka kojom ye zahitv 
usvojen "



by then been rendered, the court denied the request for postponement of 
enforcement.101 Note here that the final judgment had already been rendered 
in the case and that the debtor launched a new trial obviously just to prevent 
enforcement; the employ ment of dilatory tactics by the debtor was obviously 
duly noted and reacted upon by the court. As such the case is an illustration of 
the fact that Serbian courts do have mechanisms to hand and they are willing 
to forestall debtors who attempt to fraudulently prevent or delay enforcement.

3.2.5. S u m m a r y  E n f o r c e m e n t  P ro c e d u re
The LEP provides that in commercial and commerce-related disputes a 

special summary enforcement procedure may be conducted, primarily to 
ensure higher efficiency in these domains. As defined by the Higher 
Commercial Court, “the summary enforcement procedure is such a sub-type 
o f  enforcement procedure that is sub/ect to special rules o f enforcement, 
including stricter application o f  the formal legality principle, shorter duration 
o f  the enforcement procedure, limited grounds for objecting against the writ 
o f execution, as well as a limited number o f authentic documents on the basis 
o f  which this procedure may be initiated One of the documents on the 
basis of which the summary enforcement procedure may be initiated is a 
contract made in writing with the parties' signatures authenticated by the 
court or other competent organ.1"1 Therefore, a contract intended to serve as 
an authentic document for the purposes of the summary enforcement 
procedure must fulfill two conditions cumulatively relating to its form; (i) it 
must be in writing, and (ii) the parlies' signatures must be authenticated by a 
court or by another competent organ, i.e . competent organ of the municipal * 7

/</ I he above summarized part of the holding in Serbian language reads as follows ''( ) 
Kuko je  izvrlm  dulnik samo pokrtnuo poslupak p r td  Trgovinskim sudom :a pomttaj 
C vrint ispraie-porasnanja zakljucenog p r td  Trgminskim sudom u Sowm Sadu dam  
U  8  2003 godme. a  u lorn predmelu n je  dontsem  presuda kojom bi :ahirv tzvrtnog 
dulnika :a  poniilaj o r in e  tsprave bio imojen, neophodan ustm m jt ispunjen i odluka 
prvoslepenog suda je  u svemu prmilna."
Decision of the Higher Commercial Court, V li. 1907/2006 of 18 September 2006 The 
above quoted text in Serbian language reads as follows: ~Skra¿em cvrini poslupak je  
vrsla izvrinog postupka :a koju vafe postbm prarila tzvrienja u trgminskim i sa 
irgovmsh povezanim stvarima. a  u kome j t  pojaiano naitto formalnog legaluela c  (lorn
7. 71P, skraceno trajanje samog postupka. ogramfem moguenosi odnosno razlozi c  kojih 
izvrim dulnik mole izjavili prigovor na dontlo reStnje. ah i ogrumien krug vtrodoslojmh 
isprava na osnovu kojih se ovakav poslupak mole sprovtsu. lako Ho se radi o odredemm 
kvalifikovanim isprcn-ama." See also arts 252-259 of the 1.EP.

"u Id See also art 253(2) o f  the LEP



administration.1"4 Only a contract fulfilling both o f these conditions may serve 
as a basis for ordering a summary enforcement procedure.I0S This was 
introduced recently with the aim o f speeding up enforcement in commercial 
cases, and is a clear sign that there are reforms in this field in Serbia.

3-3. Enforcement on Immovable Property
During the period o f socialism, enforcement on immovable property in 

Serbia was rare. This was most likely the product o f socialism, a system 
which looked upon credit as the enemy o f the regime and which favored 
social peace over efficient protection of rights o f  creditors, as well as the fact 
that most of the land and other immovable property were under so-called 
social (“drustvend") or state ("driuvna") ownership at that time.106 As the 
country, like others in the region, opted for introduction o f market economy 
about a decade ago, the situation has changed for the better in the meantime 
Although enforcement on immovable property is still far from being a 
frequent and smooth process, the very idea that one's immovable property

lu4 ll should be mentioned that in Serbia lire institution of "public notary" docs not exist as yet 
(though one of the plans for the reform of the Serbian judicial system envisages the 
introduction of a system of public notaries). Thus, authentication can be done either by 
municipal courts or by clerks of the municipal administration Attorneys arc not authorized 
to do such authentication in Serbia at the time being
See decision of the Higher Commercial Court. V If  1907/2006 o f  18 September 2006 
The above paraphrased part o f  the holding in Serbian language reads as follows: "Da bi 
sud odredio izvrtenje po skraienom cvrinom /xislupku na osnovu ugovora too 
verodosiojne isprave, laj ugovor moro ispunjavall propisanu forntu. a lo znaii da poipisi 
na ugovoru moraju bin overeni od sirane nadleinog suda. odnosno drugog organa 
ovlaicenog zakonom “
The sui generis ownership form known us ‘social ownership' -  was one of the 
distinguishing features of the Yugoslav version of socialism (i.e . it did not exist in the 
other former socialist systems of CEE) together with its twin brother the concept of 
workers' self-management ("samoupravljan/e")
Social ownership was different from slate ownership because in its case live owner was not 
the stale (or any of the governmental bodies), though stale ow nership as a distinct form of 
ownership had existed If a business enterprise was in social ownership (as indeed the 
overwhelming pan of the economy was in such an ownership form), it was said that the 
owners of such enterprise were the workers o f  that particular company itself and as a result 
they were elected to the various governing bodies o f  such companies 
Per the recently adopted Serbian Constitution all propeny that has remained in social 
ownership is to be transformed into private ownership through the process of privatization 
within a very short period of time At the time o f writing, the process is still ongoing See 
an 86(2) o f the Serbian Constitution



may be sold in order to cover his debts is no longer so repugnant to the 
Serbian system.1"7

Enforcement on immovable property in Serbian law is conducted 
through four stages: (i) recordation of the decision on enforcement in the 
register o f  immovables and mortgages, (ii) determination (i.e.. appraisal) of 
the value o f  the immovable property to be sold, (iii) sale of the immovable 
property, and (iv) satisfaction of the enforcement creditor from the 
proceeds of the sale.1"'' The real estate that is the object of the enforcement 
proceedings must be evidenced in the land register110 as the debtor's property. 
If ownership on the immovable is recorded in another person's name and not 
that o f  the debtor, the creditor must additionally submit a document suitable 
for recordation o f the debtor's ownership with the land register.111 Only when 
the debtor has become registered as the owner can the enforcement procedure 
start in such cases.

Although it is generally up to the creditor to designate the «anted method of enforcement 
in the motion lor enforcement, it is very unlikely that enforcement on immovable »ill be 
undertaken until other methods o f  enforcement have proved to be unsuccessful. Yet 
mortgages (i c , security interests in immovables or in Serbian ~hipouka~) are todas still 
perceived as the strongest type of security one can get
In the enforcement proceedings immovable property may be sold, either at a public 
auction, or through direct agreement with the buyer Of the t»o. the former represents the 
rule and the latter the exception, sale by direct agreement may be resorted to solely if the 
creditor and the debtor have explicitly agreed upon such a manner of disposal Ser ait. 120 
o f the LEP.
See an 99 o f  the LEP.
Until recently the system of land registers in Serbia »as based predominantly on land 
books (“um ljiine knjige") and, to a smaller extent, on land deeds {~iapije~) Recendy. the 
World Bank funded • Real Estate Cadastre and Registration Project" »as launched, »uh 
the goal o f  establishing a real estate cadastre [~kala¡iar nepoLrtmouD fot the entire 
territory o f  the country, which would provide a uniform database about the l»d  and other 
forms of real estates in Serbia and rights thereon The real estate cadastre is kept by the 
Republic Geodetic Authority ("Repubhik, gtodetski ravtxfI According to the 
information from the website of the Republic’s Geodetic Authority -  also »ith English 
language pages -  (see at < http/Avvvw re/ vr gov vu >: last visited on 7 January 2009) so 
far 83 percent o f  Serbia's territory has been recorded in the real estate cadastre Once this 
process is completed, the real estate cadastre will be available online at present it is only 
partly operational and may be found at the website of the Republic Geodetic Authority It 
has to be added that an electronic database of registered mortgages has been established a 
few years ago. which is now centralized and computerized what makes the data available 
on the Internet (see at < hltp://www raz sr gov vu/ceh > last visited on 7 January 2009, 
providing the public with information on the mortgages registered with land registers 
See art 100 o f  the LEPin



In ihc case o f  co-ownership (**susvojina" ),u  o f  an im movable, the court 
shall grant enforcement against im m ovable property only i f  all other co­
owners o f  that immovable have agreed to such enforcem ent. From the 
proceeds realized from the co-owned property, other co-ow ners have to be 
satisfied prior to the creditor and prior to covering the costs o f  the 
enforcement procedure.11' However, it should be noted that this rule requiring 
consent o f  all co-owners applies only when the object o f  sale is the entire 
immovable property, including the parts o f  other co-ow ners. Accordingly, the 
District court in N ovi Sad  held in its decision o f  16 August 2006 that the 
provision o f  the law requiring consent o f  all co-ow ners does not apply when 
the object o f  enforcement is only one part o f  the im m ovable, which is in the 
sole ownership o f  the debtor (i.e., debtor's share).“ 4 The court stressed that 
the creditor is entitled to seek the sale o f  the entire real estate co-owned by the 
debtor only with the consent o f  all other co-ow ners.In However, when the 
object o f  enforcement is only the debtor's share in the real estate concerned, 
this provision will not apply. Otherwise, the creditor w ould never be able to 
seek enforcement on the debtor's share o f  the im m ovable without the consent 
of all other co-owners.116

Recordation o f  the decision on enforcem ent with the land register 
entitles the creditor to satisfy his claim  from the im m ovable property even if  a 
third party subsequently acquires ownership o f  the sam e immovable property. 
Moreover, with the recordation o f  the writ o f  execution, the creditor acquires 
a statutory lien on the immovable, which provides him priority in the * 111

112 Type of ownership where iwo or more persons together own an undivided asset and «here 
the share of each of them is determined as aliquot { e g . VS or'/. pan of the properly) Thus, 
co-ownership does not mean physical division of the owned asset, but division of the right 
of ownership between two or more persons See the I ass on liasics o f Property Rights 
(“Zakón o osnavama svojinsko-prawuh odnosa”( (Official (ia/cttc of SPRY nos 6/80 and 
36/90, Official Gazette of FRY no 29/96, Official Herald o f  Serbia no 115/2005), arts 
13-17 On this issue see also ILIM BaBKÍ, “osnou IMOVINSKim  PKAVA~ (the Basics of 
Property Law) (Published by SluJboni glasnik, Beograd. 2007), at 265-68

111 See art 101 of the LEP
IIJ Decision of the District Court in Novi Sad, Gí. 3944/2006 of 16 August 2006 The above 

paraphrased part of (he holding in Serbian language reads as follows. Zakonska odredba 
O odredivanju cvrienja na nepokrelnosn na kojoj je  tv r in l d i d i n k  suvlasmk -  jiakoj 
posioji saglasnosl drugih sm'lasnika -  ne mote se pnmemli ako je  odredena prodaja samo 
jednt polovine nepokreinosli na kojoj je  vlasnik iz\’rim dutnik. vec samo ako je  predmel 
cvrienja cela nepokreinosi "

1,5 Id.
Id.



en fo rcem en t p ro ced u re  o v e r  a person that has subsequently obtained a lien or 
other righ t o f  sa t is fa c tio n  (e .g ., in enforcem ent procedure) in that im m ovable  
p r o p e r ty ." 7 A c c o r d in g ly , the H igher C om m ercial Court held in its decision  o f  
5 M ay 20 0 1  that an a greem en t o f  the creditor and the debtor evidenced  in the 
records m a d e  d u r in g  court hearings -  w hich  established a m ortgage as 
secu r ity  for th e  c r e d ito r 's  c la im  has the value o f  a  judicial settlem ent 
(“su J s k o  p o r a v n u n je " )  and as su ch  ex c lu d es the possib ility  o f  litigation in the 
sam e m atter  ir re sp ec tiv e  o f  the subsequent change o f  the ow ner o f  the 
im m o v a b le  c o n c e r n e d . "* M oreover, the court held that fo llow in g  the 
recordation  o f  th e  m o rtg a g e  and enforceab ility  o f  the c la im , enforcem ent on 
the im m o v a b le  property  m igh t be carried out against any third person that 
acqu ired  o w n e r sh ip  o v e r  it su b seq u en tly ."  ’

T h e  p ro ced u re  prescribed  by the law  for enforcem ent on im m ovables 
m ust b e  a p p lied  in a ll c a s e s " 0 and a creditor m ay not circum vent this

1,7 See art 102 o f  the LEP The lien is valid also in bankruptcy and provides the creditor with 
a privileged treatment in the context o f  bankruptcy The bankruptcy act differentiates 
between two types o f  proprietary right holders: 1/ owners and other similar in rem right 
holders (“IzIuCni poverilac"); having the entitlement to ask for the separation of the asset 
from the bankruptcy estate; and V  security interest holders ( i .e . secured creditors; in 
Serbian “razIuCni poverilac”) who have the right to get paid from the collateral sold How 
the secured creditor can do that is regulated by the bankruptcy act in relative detail, though 
gaps seem to remain Similarly, the exact list o f such pnvileged proprietary right holders is 
not provided in the bankruptcy acl See arts 37 and 38 of o f  the Law on Bankruptcy 
Proceedings {..Zakon o sleCajnom posmpku“) (Official Herald o f the Republic o f Serbia 
nos 84/2004 and 85/2005)
Decision o f  the Higher Economic Court in Belgrade. Pi. 1250/2001 o f  5 May 2001 

"* Id The above paraphrased holding in Serbian language reads as follows. _Clanom 231 
Zakona o IzvrSnom poslupku utvrdeno je  da upis zaloienog prava i upis cvrinosii 
polraiivanja imaju dejslvo da se izvrtenje na loj nepokrrinosli moie sprovesu prema 
¡recent lieu koje j e  lu nepokrelnosl docnije steklo. /;  ovih razloga proizilazi da sporazum 
slranaka. koji j e  prel/todio upisu zaloienog prava ima znacaj sudskog poravnarja t 
pravosnaino presudene smart, (e stoga poverilac ne moie ponovo vodm parntev. o  ctmu 
sud p o  sluibenoj duinosli pact, u s mis In clana 322. Slav 2. Zakona o parniCnom postupku. 
S e  sloje navodt iz odgovora na ialbu da ne posloji idenlilel slranaka. pravnog osnova ni 
iznosa. je r  se prem a Claim 231. Zakona o izvrinom postupku. izvrsenje moie sprovesli 
prema trecem lieu koje je  lu nepokrelnosl docnije steklo 

130 Once the writ o f  execution and the decision determining the immovable property's value 
have become final, the court issues a decision on sale (“zakljucak o p ro d a jij o f the 
immovable property, stating the method and conditions of sale, the time and place of the 
sale, and the time when the asset to be sold may be inspected by interested persons The 
sale o f  immovable property -  as a rule -  is conducted at a public auction, unless the parties 
and the lien creditors agree to sell the asset by direct negotiations with the buyer 
For the purpose o f  enforcement, the market value o f  the immovable property is determined



procedure through some agreement with the debtor. In one case the Higher 
Commercial Court faced with a settlement o f the mortgage creditor and the 
debtor whereby the creditor was foreseen to become the owner of the 
mortgaged real estate upon debtor's default held that such an agreement was 
null and void and that the creditor whose claim is secured by a mortgage must 
realize his claim in the procedure prescribed by the law. 1:1 The court 
disagreed with the lower court’s reasoning which was that the agreement 
was essentially the effectuation of the mortgage and thus valid since the 
realization of a mortgage cannot be made but in the manner prescribed by the 
law. Moreover, transfer of ownership on the immovable property to the 
creditor is possible only if the immovable property could not be sold at the 
second auction hearing or by direct agreement within the period set by the 
court.1"

If. in a geographic area which has land registers an immovable is for 
some reason not recorded therein.'1' the creditor has to submit together with 
his motion for enforcement documents required for recording of the title on 
the immovable concerned. However, when a creditor designates as an object 
of enforcement a building or a part of a building not recorded in the land

on the date of valuation, either by an expert appraiser, or based on other suitable methods 
If alter the sale some proprietary right or encumbrance remains on the asset sold, regard 
must be paid to this in appraising the immovable
The immovable property may not be sold below the appraised value at the first round of 
auctions If the property can not be sold at the first auction, live court shall schedule a 
second one at which the property may be sold below the appraised value, but not less than 
two thirds of that value At least 30 days must pass between the two auctions If the 
immovable property cannot not be sold even at the second auction or by direct agreement 
within the period set by the court, the court shall on motion of the enforcement creditor 
award the immovable property to the creditor In that case, the enforcement creditor shall 
be considered satislied in an amount equal to two-thirds of the appraised value of the 
immovable property See art 112-134 of the LEI’ 

l!l Decision of the Higher Commercial Court. V P2 5819/2006(2) o f 7 September 2006 The 
above paraphrased holding in Serbian language reads as follows "Poverilac poiraiivonja 
obezbedenog hipoiekom nnredeno ¡¡olratiwinje mote realizovali samo 11 zakonom 
propnanom postupku 1 no zakonom propisam naitn 1 lie mote sleci svojinu no opierecenoj 
nepokrelnosli ni na osnovn s/mazi/ma sa didnikom" 

m Id
1:1 This might be the case with multi-storey buildings, for example As during socialism the 

maintainancc of all books on real estates wus quite neglected and as the overwhelming pan 
of multi-storey buildings have also been erected in the post-WW II period, often on the 
books there is still 'agricultural land' recorded although the building has been there for 
several decades. This is a real problem especially in the capital. Belgrade, and in other 
bigger cities.



register and declares that recording cannot be effectuated, the court shall 
allow enforcem ent against such non-registered immovable only if the creditor 
submits or designates as proof o f ownership of non-registered immovable 
property, a building permit in the name of the debtor or, if the building permit 
is not in the name o f  the debtor, submits documents evidencing a legal 
transaction leading to the debtor’s acquisition o f the property'. In addition, the 
court may, on m otion o f  the enforcement creditor, order the enforcement 
debtor or a third party to  submit such documents, omission or refusal to do so 
being subject to fines prescribed by the law.1 1

The provisions concerning enforcement on immovables not recorded in 
land registers are rather strictly applied by the courts and their infringement is 
normally looked upon by higher courts as a substantial violation of the LEP 
resulting in revocation o f  the lower courts' decisions. In one case, the District 
Court in N ovi S a d  held that if  an area has land registers yet a particular piece 
o f im movable has not been recorded therein, the creditor must attach to his 
motion for enforcem ent documents sufficient for recordation o f title on the 
real estate concerned and that these rules must be observed in the course of 
p roceedings.125 Since the lower court had permitted enforcement on the 
unrecorded real estate even though the creditor had not attached to the motion 
for enforcem ent docum ents sufficient for the recordation of debtor’s title on 
the real estate, or the building permit in the name o f the debtor, the court 
revoked the decision o f  the lower court due to fundamental violation of the 
provisions o f  enforcem ent procedure and voided all actions carried out in the 
enforcem ent proceedings.1' 6 * 123

124 See art. 153 o f  the LEP
123 Decision o f  the District Court in Novi Sad, GL. 3550/2006 o f  13 September 2006
12,1 Id  The above paraphrased part o f  the holding in Serbian language reads as follows 

“Odredbom clana /53. Slav I. ZIP propisano j t  da ako na podnttju na kome su 
usianovljene javn e knjige. nepokremosl n je  upisana. izvrini povtrilac tc predlog :a 
izvrienje mora podnen isprave na asnovu kojih se mote izvrini upu Clanom 153. Slav 2 
ZIP propisano j e  da ce po pnjem u predloga za izvrienje 1 aprasa na osnovu kojih se mote 
izvrin i upis, sud be: odlaganja isprave doslavili sudu , organu ill orgamzacji koja vodi 
regislar radi upisa, i  zaslali sa  postupkom dok poslupak upisa ne bude okom’an. a  Hanom 
153. Slav 3. ZIP propisano j e  da ako izvrini poveriloc u predloga za cvrtenje kao predmel 
izvrienja p red lo ii zgradn ill deo zgrade koji msu upisani i/ javnu knjigu. ic  tzjavu da se 
upis ne m ote izvrin i u smislu Nana 153. si. I i 2  ZIP, sud ce reienjem dozvohu cvrtenje 
na nepokreinosli u vanknjitnoj svojini cvrtnog dutmka. ako irvrim poveriloc doslavi ill 
oznaii, kao dokaz o vanknjitnoj svojini. gradevinsku dozvolu koja glasi na ime irxrinog 
dutm ka ill, ako gradevmska dozvola ne glasi na ime cvrinog dutmka, isprave o pravmm 
poslovim a koje vode slicanju svojine tzvrinog dutmka U konkreinom s/ut'aju prvoslepeni 
su d  j e  dozvo/io izvrienje na nepokreinosli u vanknjitnoj svojini parniinih slranaka. lako



3.4. E n f o r c e m e n t  o n  M o v a b l e  Property
Enforcement on chattels is. besides garnishment of bank accounts, the 

most frequent method of enforcement in Serbia. Enforcement against chattels 
is conducted through the following three phases: (i) listing and appraisal of 
the value of chattels in the possession of the debtor or o f a third person, (ii) 
sale of chattels, and (iii) satisfaction of the creditor from the proceeds of the 
sale.* 1'  Any third party claiming certain right in a chattel that is in possession 
of a debtor must inform the court conducting the enforcement and supply 
evidence in that respect: otherwise the court would consider such rights as 
non-existent and would regard the debtor as the sole owner o f the objects in 
his possession. Debtor’s chattels in possession o f a third party may. however, 
be put on the list only with that person's consent. In the absence of such 
consent, however, the court may. at the creditor’s request, transfer on him the 
debtor's right to request handing over of the chattels.,2* In the case of 
unsuccessful listing of chattels, the creditor may file a motion for a new 
attempt of listing within three months after the receipt of notification on the 
unsuccessful listing. In one decision, the Higher Economic Court held that if 
in the proceedings of enforcement on chattels -  an attempt o f listing has 
remained unsuccessful because no chattels suitable for enforcement were 
found, the enforcement creditor may file a motion for a second listing within 
three months of the receipt of notification of the unsuccessfulness of the 
previous one. However, if the creditor fails to file the motion within the said 
period of time or if no chattels suitable for enforcement are found even after 
the second attempt of listing, the court will discontinue enforcement. '  In the

dvrini poverilac nije uz predlog podneo ispravs no osnovu kojili se mote wrSili upis mu 
je pod uslovima i: cillranog Mana 153. S l a v  3. ZIP dostcnio gradevmskti dorvolu, i: kog 
razloga /с ovaj sudprimtnom it. N  i 27. ZIP i claim 3S7. lacka 3) ZPP pobijano reSenje 
ukimio i sliodno ilium 19. S l a v  I. ZIP obusiavio izvrtenje i ukinuo sve sprovedene 
radnje."
Immovables built without building permit are serious problem in Serbia. For example, the 
Development Strategy Plan of the City of Belgrade (Ute Serbian capital) also mentions this 
as a serious issue that lias to be solved urgently. The text o f the Plan can be found at < 
lino wvvvv bcoerad org v 11dpcu111c11lvnacrtslrataMie.pdf >; last visited on 10 August 
2008 (could not revisit on 7 January 2009).
See an 71 (l)oflhcLEP

l!‘ See an 73 (1-4) of the LEP.
I‘> Decision of the Higher Economic Court in Belgrade, Pi. 10101/96 o f  15 January 1997 

The above paraphrased part of the holding in Serbian language reads as follows: "Ako и 
posiupku inrienja na pokrelnim stvaruna didnika oslane bezuspesan pokuSaj popisa 
stvan. jer kod didnika msu nadene sh'an koje mogu bin predmel izvrSenja. poverilac



m entioned case, the Higher Economic Court upheld the decision of the lower 
court discontinuing enforcement since the creditor had failed to file a motion 
for re-conducting o f  listing within the prescribed period o f time.130

As a rule, listing includes as many chattels as necessary for satisfaction 
o f  the cred ito r’s claim  and the concomitant costs o f  enforcement It is of 
great im portant that listing has other legal effects as well, namely that the 
creditor acquires a judicial lien on the listed chattels.132 The court then 
without delay -  delivers a copy o f the listing to the Business Registers 
Agency ("A gencija  za privredne registre”) 133 for registration o f the so 
constituted non-possessory lien, which will have erga omnes effect (i.e., will 
function as a  public notice).1“  Hence, from the moment o f registration, third * 111 * * * 115

m ote n roku od  Iri meseca o d  prijema obaveslenja о neuspesnom popisu predlozm da se 
ponovo sprovede /ю ра. А ко povenlac и oznacenom roku ne predlozi ponovm popis snari 
Hi ako se  ne nadu stvari podobne za  izvrsenje hod duzmka. sud ce obusunni 
izvrienje."  Although this decision was rendered on the basis o f  the old Serbian Law on 
Enforcement Procedure, it is still o f  relevance, as identical proMsions are present in the 
new LF.P. See also  art 79 o f  the I.EP. It should be noted that the creditor may initiate a 
new enforcement proceeding, and every such initiatiauon interrupts the running of the 
statute o f  limitations ( i .e , prescription ume).

,3" See id.
111 See art 74 ( I )  o f  the  LEP.

I3‘ Id. art. 75 (I )  that in Serbian language reads as follows ~Sa popisanim stvanma tzvrsni 
poverilac slide stidsko zaloino p ra \o  и momemu kada sudski csriitelj potpiie zapismk о
popisu. Sudski izvriiielj duzan je  da pored svog poipisa jasno naznaci dan i cas kad je  
zapismk polpisao."
This text in English reads as follows: “ The enforcement creditor acquires a  judicial lien on 
the listed  assets a t the moment и hen the court bailiff puls his her signature on the records 
The bailiff has to indicate nest to his her signature also the day and hour when he she has 
signed the records "

115 The Business Registers Agency is, inter alia, competent for registration of commercial 
entities (i.e., companies), keeping o f  public records of registered commercial entities, as 
w ell as for keeping o f  the public register o f  non-possessory liens The public registers kept 
by the Business Registers Agency are available online on the Internet address of the 
Agency at <  h ltp /Ayw w anr sr eov v u >, last visited on 7 January 2009.
Interesting data related to this Agency showing that Serbia is adapting to modem 
technology and efficient administration that Internet offers is that during the first half o f 
year 2008 the database o f  non-possessory liens was visited 36.489 times and the database 
o f  financial leasing was visited 30.375 times (source "Prnredni pregled." 28 July 2008, at 
3)

“  The law docs not provide for a strict period o f  time within which such delivery must occur 
This is rather unfortunate since the moment o f the registration o f  the judgment lien in the 
public records is o f  practical importance Although once registered judgment lien produces 
effects from the moment o f  its constitution, the mentioned erga omnes effect accrues only



parties arc prevented (i.e., estopped) from claiming that they were unaware of 
this right1" and every person in possession of or having control over the 
chattels listed is prohibited from disposing of them without court 
authorization.136

The appraisal of the value of chattels is to be undertaken by a court 
bailiff - if necessary by involving also a court-appointed expert and 
concurrently with the listing on the basis of available market prices at the 
location of the listed assets.* 115 * 117 The court may decide to conduct appraisal on 
the basis of price reports acquired from appropriate organizations and 
institutions (e g., enforcement on shares of stocks listed on the Belgrade Stock 
Exchange).138 Moreover, the enforcement creditor and the enforcement debtor 
may agree on the value of assets, which will be then accepted by the court.139

It should be noted, however, that the motion for enforcement must 
correspond to the debtor's obligation determined in the executive title. If this 
were not be the case, the court would have to deny the motion for 
enforcement. Thus, the Higher Economic Court held in its decision of 17 
April 1998 that if the debtor's obligation as determined in the executive title is 
to hand over to the creditor certain quantity of substitutable goods (wool in 
that particular case), then the creditor may not seek enforcement by way of 
transfer of cash, as such a request would be contrary to the content of the

after the recordation of the lien. Thus, before the registration third persons may argue that 
they were unaware of the lien. See art 76 of the LEP

115 Mart. 76(1).
Id. art 78

117 The law does not specify in which cases is the appraisal to be earned out by a coun- 
appointed expert Presumably, this will be the case in those situations when, in the opinion 
of the bailiff or the court, the court baililT alone cannot make the appraisal. Generally, this 
will happen when there is no easily determinable market price for certain goods Moreover, 
each party may request for the appraisal to be carried out by the court appointed expert If 
the court grants such a request, the party requesting it must provide for the costs of the 
expertise in advance. Otherwise it will be deemed that it has withdrawn the request. See an 
80 of the LEP.

IJ* The Belgrade Stock Exchange ("BELEX”) was established in 1894, and the first 
transactions on it were carried out in 1895. However, after WW II and (he establishment of 
the communist regime in Yugoslavia it was closed as an "unneeded institution." In 1989 
the slock exchange was reestablished and in 1992 was renamed Belgrade Stock Exchange 
(abbreviated "BELEX" - as before) It has operated under the name BELEX ever since. 
More information on BELEX is available on its website at < hlln://www hclex co vu >; 
last visited 7 January 2009 

lw See art 80 (1-5) o f the LEP.



u n d erly in g  e x e c u tiv e  title . 140 Rather, the creditor should have sought 
en fo rcem en t b y  tak in g  p ossession  o f  the w ool in accordance with the 
p ro v is io n s  o f  the la w .141 A s  a result, the Higher Econom ic Court reversed the 
d ec is io n  o f  the lo w er  court granting the sought enforcem ent"2 forcing the 
cred itor to  in itia te  another enforcem ent proceeding wherein he w ould have 
requested  en fo rcem en t by taking possession  o f  the w ool in accordance with 
the e x e c u t iv e  title .

In lin e  w ith  th is, in another decision  the Higher Econom ic Court held 
that a  m o tio n  for en forcem en t m ust be fully in com pliance with the executive  
title  se r v in g  as a  b a sis  for en forcem en t.143 A ccordingly, when enforcing a 
court d e c is io n  en titlin g  the creditor to  enforce on a specified movable, the 
court h as to  reject a m otion  for enforcem ent on other assets o f  the debtor."1 
T h is, h o w e v e r , d o e s  not prevent the creditor from filing a new  motion for 
en fo rcem en t on  the particular m ovable specified  in the executive title, i.e., to 
harm on ize  h is  m o tio n  w ith  the court decision  that serves as the executive

Decision o f  I lie Higher Economic Court, P i  2723/98 of 17 April 1998 The above 
summarized part o f  the decision in Serbian language reads as follows; ~Ako tzvrina 
isprava glasi na obavezu dicnika da preda poveriocu odredenu kolicinu zamenjtvth stvari 
(vuna), lada poverilac ne mote zahlevali u tzvrinom postvpku naplalu noveanog 
polraiivanja. je r  je  zahtev iz predloga za izvrienje suproian sadrztni isprave upnlogu~

41 See id  However, i f  the particular goods to be enforced upon cannot be found on the 
premises o f  the debtor, the creditor can seek the determination of the v alue of such goods 
by a court appointed expert and then ask for enforcement on other assets of the debtor in 
the amount equal to the value determined by the court appointed expert That was the 
standing o f  the District Court in Novi Sad. which in one decision held that when the 
subject-matter goods cannot be found w ith the debtor, the court might, at the request of the 
creditor, appoint an expert to determine the value o f the goods that should have been 
enforced upon. In that case, the creditor was given entitlement to collect the appraised 
amount from the available assets o f  the debtor together with statutory interest accrued 
from the moment o f  the appraisal until collection See Decision o f  the District Court in 
Novi Sad. no. G i  3193/99 o f  22 December 1999
The paraphrased holding o f  the decision in Serbian language reads as follows ~U slucaju 
kada je  izvrtni sud obavezao duinika da isplati poveriocu prolivvrednost pokrelnih stvari. 
poito  isle msu pronadene kod duinika. poverilac ima pravo i na zakonsku zateznu kamalu 
na ova) iznos od  dana kada je  utvrdena vrednosi stvari pa do isplate"

142 Id.
Decision o f  the Higher Economic Court. Pi 7273/96 of 6 December 1996 The above 
paraphrased holding in Serbian language reads as follows: "Predlog za izvrienje mora u 
svemu bill saglasan sa izvrSnom tspravom na osnovu koje se i predlaie izvrienje. [...] 
Kada se radi o  izvrienju sudske odluke u kojoj su poveriocu dosudene odredene pokretne 
stvari, izvrtni sud nece dozvohti izvrienje koje mje u skladu sa izvrinom tspravom."



title.|!' Although this view of the court may seem to formalistic from a 
business-oriented point of view, it represents a manifestation of the strict 
formality principle in enforcement proceedings. Put simply, one may not seek 
enforcement other than that specified in the executive title (eg., court 
judgment) and the creditor's options are limited to what he has sought and got 
in the preceding litigation. Therefore, creditor should be very careful in the 
litigation phase in respect of what he seeks from the court (eg., specific 
performance, damages, or alternative claims), because his position in the 
enforcement proceedings will be strictly conditioned with the content of the 
underlying executive title (i.e., court decision). Naturally, going back to the 
court for another judgment is always an option, but that is time-consuming 
and costly.145 146 * * 149

The law mandates that the sale o f the seized assets -  at a public auction 
or through direct agreement subject to court's consent -  may not be conducted 
before the expiration of fifteen days following the closure of the listing. 
Earlier effectuation of the sale may occur if the debtor consents, if the chattels 
are susceptible to quick deterioration, if there is a risk o f significant price- 
reduction on the relevant market or if the creditor deposits a sum of money as 
guarantee for damage the debtor might suffer (if the decision on enforcement 
is revoked for any reason).14’ Public auction is ordered especially in the case 
of chattels of higher value and if it can be legitimately expected that the 
auction will result in a price well above the assessed one.1411

The listed chattels may not be sold, at the first auction, or within the 
period set by the court for sale through direct agreement, for a price below 
their appraised value. However, if the appraised value cannot be obtained 
upon motion of the creditor the court shall order another auction with the 
opening price set at half of the appraised value.14’' In the absence of explicit 
statutory language, it is somewhat unclear whether the court may order a third 
or even further rounds of public auctions if the previous auctions have proved

145 Id. The above paraphrased holding in Serbian language reads as follows: "To ne spredava 
povenoca da novim predlogom :a irvrienje zahteva pokretne srvari navedene u izvrtnoj 
ispravi, odnosno da uskladi predlog :a izvrSenje sa sudskom odlukom na osnovu koje 
tzvrknje tra il"

144 The new LI:.P is more flexible, for example, it provides in an 207 that if non-fungible 
goods cannot be found, the court will on the motion o f  the creditor appraise (heir value and 
order the debtor to pay its value to the creditor

144 See art 83(2-3) of the LEP.
1411 Id art.84(1-2).
149 Id an 85(1-2).



lo be unsuccessful.' n It seems that the Higher Commercial Court resolved the 
doubt when in its decision o f 29 December 2006 it held that in the case of 
enforcement on chattels the law did not limit the number of public auction 
rounds, and therefore there is no legal ground for the court to deny the request 
o f  a creditor for scheduling o f a third or a further round o f public auctions.1' 1 
In that case given that the listed chattels could not be sold at two rounds of 
public auctions the request o f the creditor for a third public auction was 
denied by the first instance court as something contrary to the law. Deciding 
on the creditor's appeal the Higher Commercial Court was o f the view 
analyzing the provisions o f  article 85 o f the LEP -  that they merely provide 
for reduction o f the starting price in the case of unsuccessful first public 
auction or attempt for direct agreement and that they do not in any way limit 
the number o f  possible rounds o f public auctions o f listed chattels This 
holding is a good example o f the changed and increased role of courts in 
Serbia in filling gaps in the law.

Similarly to enforcement on immovable property, the law provides for a 
possibility o f awarding the chattels -  i.e., transfer of title to the creditor. If 
the chattels cannot be sold at a second auction or through direct negotiations 
with interested parties within the period set by the court the court will -  at the 
creditor's request transfer the chattels to him. In this case, the creditor's *

w However, the law does not exclude the possibility for the court to switch to sale through 
the direct agreement with the buyer if. due to the previous unsuccessful attempts to sell 
chattels through the public auctions, it finds that in such a way the most favorable terms of 
sale will be achieved The court would, however, need to render a new decision ordering 
sale through the direct agreement with the buyer See LEP. art 84(1)

1.1 Decision o f  the Higher Commercial Court. 12. 2893/2006 o f  29 December 2006 The 
above paraphrased holding in Serbian language reads as follows "Kod ¡zvrSenja na 
pokretnim stvarima Zakon o izvrSnom poslupku mje hmilirao broj roZitla za ja\nu 
prodaju popisanih stvari. le sloga nema zakonskog osnova za odbjanje predloga n r  Snog 
poverioca :a  oglaSavanje irece ill neke sledece prodaje"

1.2 See id  The above paraphrased holding o f the decision in Serbian language reads as 
follows ..Prema clanu 85. Zakona o cvrSnom poslupku popisane sl\ari ne mogu se 
prodali za cnos ispod procenjene vrednosli. na pr\x>m nadmelanju. a  ukoliko na prvom 
nadmelanju mje poslignula cena u vismi procenjene vrednosli. sud ie  na predlog siranke 
odredili novo nadmelanje na kome <V poZelna cena bill jednaka jednoj polovini 
procenjene vrednosli. le se u elanu 85. Slav 3 pomenulog zakona propisuje da ce se Slav 2. 
primenui i kada se popisane stvari nisu mogle prodali u vismi procenjene vrednosli pulem 
neposredne pogodbe u roku koji je  odredio sud mil na nekom docmjem roiiitu za prodaju. 
iz iega  bi proizilazilo da zakonodavac mje hmilirao broj rotiSia zajavnu prodaju



claim will be deemed satisfied by the receipt o f  one half o f  the chattel's 
appraised value.1"

3.5. Enforcement on Bank Accounts
Enforcement o f  a monetary claim against a legal entity (“pravno lice") 

or entrepreneur (”preduzetn ik")I5J may be conducted against all financial 
assets in their accounts with banks (i.e.. garnishment) and other financial 
institutions, as well as against the dinar (i.e  , the designation o f  the Serbian 
national currency) equivalent o f  foreign currencies they keep on foreign 
currency accounts with banks or other financial institutions.1'* The writ of 
execution in such cases is directed against banks or other financial institutions, 
which are ordered to transfer the amount designated for enforcement from the 
account o f  the debtor to the account o f  the creditor.1'6

I hereafter the court delivers the w rit o f  execution to the department in 
charge for compulsory collections o f  the National Bank o f  Serbia ("Sarodna 
Banka Srbije;" hereinafter: 'N B S ').15 which immediately orders banks and 
other financial institutions that keep debtor's accounts to stop all payments 
from all its accounts until final satisfaction o f  the claim s, not to open new 
accounts for the debtor, as well as to promptly deliver information on 
balances in the accounts o f  the debtor. After the receipt o f  information on the 
balances in debtor’s accounts, the NBS orders banks and other financial 
institutions to transfer the assets from debtor's accounts to the account of the 
creditor until the frill satisfaction o f  the cla im .1'8 Banks and other financial 151 * * * 155 * 157 *

151 See an 90oflhc LEI».
151 Self-employed persons registered for carry ing ou( certain economic activity (e.g., trade or

craftsmen). The business of an entrepreneur docs not have the status of a legal entity and
hence they arc liable for their obligations with all their assets, i.e., those related with 
carry ing out their economic activities, as well as with all other privately held assets

155 See an 197 of the LEP.
’*• id. an 198
157 The website of the National Bank of Serbia provides an online system of verification 

whether bank account(s) of ccrluin legal entity or entrepreneur has been blocked in the 
previous year due to some form of compulsory collection (see the ‘Databases, Searches, 
Code List’ page and then ‘Search of Debtors in Enforced Collection’ -  also with English 
language pages at < lilln://www .ribs.vn >; last visited on 7 January 2009). In this way a 
creditor can ascertain whether his decision on enforcement is effectuated and in what 
phase of enforcement his claim is.
See an 199 of the LEP.



institutions are obliged to cany out such transfers on the same day as they 
receive the NBS's order.1”'

Enforcement against the funds on debtor's bank account may be 
conducted against all financial assets in its accounts with banks and other 
financial institutions. In one decision the District Court in Belgrade held that 
as long as there is an account of an enforcement debtor with funds that can be 
object o f  enforcement there are no legal obstacles to conducting the 
enforcement.159 160 Hence, the court concluded that the fact that enforcement 
cannot be carried out from the debtor's account specified in the decision on 
enforcement does not prevent enforcement on another account of the 
enforcement debtor.161

Enforcement on debtor's foreign currency accounts is anticipated only 
as a subsidiary means o f enforcement, reserved for situations when there are 
no financial assets in the debtor's dinar (i.e.. local currency ) accounts. In such 
cases, the NBS shall order banks keeping the debtor's foreign currency 
accounts to transfer assets from those accounts to the debtor's dinar account 
and then the enforcement will proceed on the dinar account as described 
earlier. Banks shall act on the order on the same day they receive the NBS 
order. However, if there are no assets in the debtor s foreign currency 
accounts, banks keeping such accounts shall act at the time when assets are 
credited to the debtor's foreign currency accounts, unless notified otherwise 
by the NBS in the meantime. During enforcement, banks may not act on 
debtor's instructions on disposal of assets on foreign currency accounts unless 
otherwise instructed by the NBS.16'

159 Id. an 200 (2).
Decision o f  the District court in Belgrade. G t 6335/2005 of 8 June 2005 The above 
paraphrased part o f die holding in Serbian language reads as follows: "Sve dot postoji bilo 
koji racun tvrin og  dutmka jo kog se pnnudno crrieiye mate sprovesh ne postoje 
smelnje :a sprovodenje itvrienja sa racuna csrtnog dutmka.~
See id. The above paraphrased part of the holding in Serbian language reads as follows 
“Okolnost da se cvrie/ye ne mote sprovesli sa racuna dutmka navtdenog u rtienju o 
tvrien ju  ne sprecava da se cvrienje islim sredsrvom kojim je  odredeno sprovede sa 
drugog njegovog rac'una "
See art 204 o f  the LEP.



3.6. Enforcem ent on Shares and  B o n d s1
In regard to enforcement on stocks, bonds and other securities, it should 

he noted that the LEP provides rather simple and easily understandable rules 
governing the process. These rules are briefly presented immediately below. 
However, the number o f reported judicial decisions explaining the process, 
potential focal points and application o f the general rules to various individual 
situations is scarce, virtually none. Reason for this could be perceived as two­
fold. First, the practice o f  using stocks, bonds or other securities as a 
collateral or object of enforcement has only started to develop in Serbia in the 
last few years and it is mainly banks that tend to exploit this possibility. 
Secondly, since most of these transactions are o f relatively recent vintage, it 
will undoubtedly take some time before courts are asked to decide related 
disputes. Additionally, some particular types o f  transaction in certain 
securities have not even been started yet. For example, the very idea that 
companies or municipalities may raise capital by issuing bonds (or debt- 
securities) is brand new. All in all. until transactions in securities become 
more frequent, the issue o f enforcement on stocks, bonds and other securities 
w ill remain a gray area of Serbian enforcement law. Thus, the ways in which 
these relatively simple rules will be applied to concrete situations business life 
remains to be seen.

Hence, we have no other option but to restrict ourselves to what the 
written law states on this matter, starting with the enforcement on stocks and 
then moving on to enforcement on shares and bonds. The phases of 
enforcement on stocks are: (i) attachment, (ii) valuation, (iii) sale, and (iv) 
satisfaction of the creditor.164 The writ o f  execution against stocks is to be 
served to the creditor, debtor, and the Central Register o f  Securities 
(“CRS").165 The attachment on stocks is effected through serving the writ of

The term slocks" (“okeije") as used in this paper refers 10 shares of slock of joint-stock 
companies {“ukeionarska ilruStva"). while ihc term "share” ("udeo”) refers to quota in the 
capital of a limned liability company (“druStvo sa ograniienom odgovornoScu"). It should 
be noted that in Serbian law there is one particularly important difference between these 
two terms, namely. "a lc ja " represents a security ("hartija od  vrednosti') and is registered 
with the Central Register of Securities (“Centralni registar hartija od vrednosti") ("CRS"). 
while "udeo" docs not represent a security.
See art 246ofthcLEP.
Her the l.aw on the Securities and oilier Financial Instruments Market ("2(ikon o Iriiini 
harnja od vrednosti i drugih finansijskih Insirumenaia") (Official Herald of Serbia no 
47/2006) securities are issued, transferred and recorded in electronic form in the 
information system of the CRS Thus, the law introduced a system based on 
dcmateriali/cd securities Accordingly, the CRS, inter aha, provides the following 
services: (i) keeping securities registers, (ii) keeping evidences o f  securities on issuers’



ex ecu tio n  to  th e  C R S . From  the m om ent o f  receipt o f  the writ by the C R S the 
cred itor  a cq u ire s  a  lien  on  the attached stock s and the debtor may no longer 
freely  d is p o s e  o f  th e m .* 166 A s  far as their valuation is concerned, i f  the stocks 
to  b e  en fo r c e d  upon  are q u oted  on  the stock exch an ge ti e .. B E L E X ). their 
va lu e is  d eterm in ed  o n  the b asis  o f  their average price on the stock exchange  
o v er  the past th irty  d a y s  ( i .e . .  thirty days preceding the evaluation;. If the 
v a lu e  ca n n o t b e  d e term in ed  in th is m anner, the court orders an expert 
appraisal on  m o tio n  o f  o n e  o f  the parties. In respect o f  the manner o f  sa le , the 
law  p r o v id e s  that i f  s to c k s  are traded on  the stock  exchange, they have to  be 
ca sh ed  in th rou gh  th e  s to c k  ex ch a n g e . I f  they are not traded on the stock  
e x c h a n g e  th ey  m a y  b e  so ld  in other w a y s  a llow ed  by the law regulating trade 
in s e c u r i t ie s .167 N o ta b ly , procedure o f  en forcem ent on bonds essentia lly  
fo llo w s  the p roced u re for en fo rcem en t on  stock s. M oreover, the law expressly  
p rov id es that in re sp ec t o f  va luation  and sa le  o f  bonds the rules regulating  
valu ation  and  sa le  o f  s to c k s  ap p ly  by a n a lo g y .1''*

The w rit o f  e x e c u tio n  a ga in st sh a re s  is served to the B usiness Registers 
A g e n c y  (“ B R A " )169 w h ich , in te r  a lia , keep s the register o f  lim ited  liability 
c o m p a n ie s  in stea d  o f  the C R S . A cco rd in g ly , the attachm ent o f  shares occurs 
w hen the w rit o f  e x e c u t io n  is  d e liv ered  to  the B R A . Fhrough attachm ent the 
cred itor a cq u ire s  a  lien  o n  th e  shares, w hich  is recorded in the registry o f

accounts, (iii) registration o f  third persons rights on securities, (tvi safe-keeping of 
certificated securities and services related to their dcmaterializaiion. ivi clearing and 
balancing o f  claims and obligations arising out o f the transactions between the CRS 
members, and (vi) transfer o f  securities to accounts o f  CRS members and accounts of 
lawful owners o f  securities More information on the CRS is available oo its website also 
with English language pages -  at < hnp ;.www erhuv c o iu >: li>t visited 7 January 2009

166 See art 247 o f  the LEP The CRS is obliged to register creditors liens in the securities 
records without delay Following such registration third persons cannot claim that they 
were unaware o f  the creditor's lien on the stocks Even thought the law requires immediate 
recordation, in reality that cannot occur but in a day or two The authors were not capable 
to determine with accuracy exactly how many

147 Sere art 248ofthcL E P
1,4 Id. art. 192. The valuation o f  stocks is done by the court If the slock is quoted on the 

Belgrade Stock Exchange, its value is determined based on the average price of the slock 
during the last 30 days. If the value cannot be determined this way. the court will order, on 
the motion o f  one o f  the parties, appraisal by an expert Art 248 o f  the LEP

1,1" Serbian Business Registers Agency has a unique centralized database on registered 
businesses as well as on financial leasing and pledge agreements in electronic form that 
can be accessed through the Internet at < http '/wwvvj ant sr gov vu/Dcfaull uspv *a_lias_ 
wvvw 2 nor sr l- o v  vu/eni! >; last visited on 12 August 2008 (unable to rev isit on 7 January 
2009)



limited liability companies kept by the BRA. as well as in the book of 
shareholders maintained by the limited liability company . From the moment 
of creation o f the creditor's lien the debtor may no longer freely dispose of the 
shares.1 " In case o f sale o f  a share in a limited liability company other 
members of the company have preemptive rights in that regard and these 
preemption rights apply also in the context o f  sales as part o f  enforcement.1 1 
A member of a limited liability company thus has priority over the most 
favorable buyer if he immediately after the end o f  the sale declares that he is 
willing to buy the share under the same conditions.172 Moreover, the LEP 
mandates that in respect to the valuation and sale o f  the shares rules regulating 
the valuation and sale o f stocks apply by analogy.17'

-I. Dilemmas Surrounding the N ew com er Fixed and  Floating Charges
In accordance with the civil law tradition to  which it belongs, until 

recently, in Serbia movables could have been exploited as collateral only in 
the form of possessory p ledge.1 J The pledge was perfected only when

”° Id an 249
1.1 Id art 251(1)

*”  Id an 251(2)
1.1 Id an 250 This solution seems to be inadequate, due to the aforementioned distinction 

between the slocks ("akcje") and shares (“udeli") in Serbian law As mentioned, stocks 
arc sccunties and must be traded in accordance with the law that regulates trading in 
secunties On the other hand, shares arc not securities and are therefore not subject to the 
rules and limitations applicable to trade in slocks (as securities)
Moreover, since shares arc not quoted on the stock exchange (or any other organized 
market), their value cannot be inferred from the average quoted price, as is the case with 
stocks Thus, it is questionable to what extent rules applicable to slocks may be adequate 
for valuation and sale o f shares o f  limited liability companies. The most suitable solution 
is appraisal by a court appointed expert, which is also an option for appraisal o f non- 
quoted stocks
However, as far as sale o f shares is concerned it is difficult to conceive how shares could 
be sold in the process o f sale anticipated for stocks (i.e securities) It seems more 
appropriate for shares to be sold cither at a public auction or through direct negotiations 
and agreement w ith the buyer, similarly to the process o f  sale o f  movable assets Rules 
concerning the preemptive rights o f  other company's members should also be perceived in 
light o f  this.

’* An agreement whereunder a debtor or other person (pledgor) would oblige to the creditor 
(pledgee) to hand hint over certain movable item in his ownership, so that the creditor may. 
in the case his claim is not satisfied upon maturity or in case o f  debtor's default, satisfy his 
claim from the value o f  the pledged item before all other creditors, while the creditor 
would oblige to preserve the pledged item and return it undamaged to the pledgor after the 
satisfaction of the claim See the Law on Obligations ("Zakon o obligaclomm odnosimd')



possession o f  the pledged item was transferred to the creditor (or. a third 
person bailor designated by the creditor for holding and safekeeping the 
collateral).1 'C onsequen tly , non-possessory security devices, like the chattel 
mortgage or the most complex ones, the fixed and floating charges were 
not available under Serbian law, since they were inconsistent with the 
principle that pledged items must be transferred into the possession of the 
pledgee.* 175 176

However, the idea that keeping a pledged item in the possession of the 
debtor could be beneficial for both debtor and the creditor as it enables the 
debtor to exploit the pledged item in order to generate profits out of which he 
can eventually satisfy [even] the creditor's claim has become acknowledged 
by Serbian businessm en and legislators only in the last few years. In view of 
this, the Serbian Parliament enacted in 2003 the Law on Registered Security 
Interests in M ovables '”  (hereinafter: Law on Pledge o f Movables), which 
introduced into the Serbian legal system besides chattel mortgage (or 
"registered pledge”) -  the notion o f fixed charge and rather bashfully the idea 
o f the tloating charge. The Pledge Register ("Re^isiar ra/oge") is today 
operational, and the information recorded therein electronical!) accessible by 
the public.1'* However, as in the case o f other laws transplanting new legal 
concepts to Serbian soil, judicial practice has not yet been developed and it 
may take som e tim e before some o f the focal issues relating to these newly 
introduced concepts are clarified. Therefore, the ensuing analysis presents 
only the most important aspects o f  the Law on Pledge o f Movables, 
supplemented where available with the relevant judicial practice.

(Official Gazelle o f  SPRY nos 29/1978. 39/1985. 45/1989. 57/1989 and Official (ia/ene 
o f FRY no 31/1993). art 966

175 Id art 968

1,6 These secunty devices arc a measure o f  development of businesses because they allow use 
o f the enure assets o f  a company, or of an identifiable branch or plant o f a company as 
collateral As in case o f  the floating charge the secunty interest does not attach and docs 
not affect the running o f  the business until crystallization (events that may lead to 
crystallization are normally defined in the agreement creating the floating charge) and as 
they allow for extension o f  the largest possible credit (often a revolving credit), they are 
business-friendly methods o f  raising money by businesses The American version -  
considerably different from us English counterpart is known as the floating hen' and is 
governed by Article 9  o f  the Uniform Commercial Code See also Oxfonl Dictionary of 
Law, Oxford University Press, 2003, at 74
„Zakón o zaloinom  pra\-u na pokretnim stvanma upuaium u regular"  (Official Herald of 
the Republic o f  Serbia nos 57/2003, 61/2005,64/2006) 

n* The Pledge Register is kept by the Business Registers Agency and is available online on 
its website at < http://www.apr gov.rs/ >; last visited on 7 January 2009

http://www.apr


The most important novelty introduced by the Low on Pledge of 
Movables is the counter part o f  the common law concept o f chattel mortgage. 
Namely, the law permits agreement whereunder the security interest is 
established on a certain movable as a  security for the creditor’s claim, with the 
pledged item remaining in the possession o f  the pledgor and the security 
interest being recorded in the Pledge Register.1 ' Such an agreement must be 
made in writing, otherwise it is invalid.IS0 The security interest is perfected 
through recordation in the Pledge Register.181 * * A creditor whose security 
interest has been properly recorded in the Pledge Register may if his claim 
is not satisfied upon maturity or debtor's default satisfy his claim from the 
value of the pledged item before any and all other creditors of the debtor. ’’ 
Moreover, his security interest on the pledged item shall be effective against 
any third persons who may have subsequently acquired the pledged item, thus 
having erga omnes effect following the recordation. 181 Importantly, the 
subject matter o f securing may be not only existing monetary claims, but also 
future and conditional claims. In such cases, the highest secured amount is 
recorded in the Pledge Register up to which the future or conditional claim is 
being secured.184 The object o f  pledge may be (i) a specific movable asset, (ii) 
generic items identified by quantity, quality, number or other manner 
distinguishing it from other generic items o f the same sort, or (iii) a collection 
of movable assets (universitas rerum -  “zbir pokretnih stvari") such as goods 
in a certain warehouse or store, inventory for carrying out o f  certain economic 
activity.185 The debtor's claims towards third parties may also be used as

See Law on Pledge of Movables, art 2( I ) 
Id an 3(2)

1,1 Id an 4(1) However, it should be noted that Serbian law docs not make a distinction 
between the ’attachment' and 'perfection' of the security interest, as do common la» 
systems Therefore, the term perfection as used herein means that the creditor acquires 
the security interest ("zalotno pravo") on certain movable in the moment of registration 
with the Pledge Register

112
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However, the law provides that the statutory security interest of the earner, the 
commission agent, the forwarding agent and the warehouseman that originate from 
carnage or forwarding of the goods that are the subject of the security interest according to 
the Law on Obligations have priority over registered security interests The same rule 
applies for the contractor's claims regarding the invested work and material Id art 33 
Regarding the statutory security interest of the state for tax and other duties, (heir priority
is determined based on the lime of their entry into the Pledge Register Id. art 34 
Id. art 6 
Id an 7(3-4).
Id an 9



collateral just as other kinds of property rights (eg., nteliectuat pr-.^er-y 
rights). Finally, the object of pledge may be items or right', to be icq-, red by 
the pledgor in the future ( i e ,  after-acquired property), m which z x e  the 
security interest is perfected in the moment the pledgor acquire-. • rle or ,,c r 
items or rights. Naturally, the pledgee may seek recordation of ‘he secarty 
interest on the items or rights to be acquired by the pledgor m future '

As mentioned above, the Law on Pledge of Movables na; r  j rather 
cautious manner introduced a concept quite similar to the English rating 
charge (or floating lien known to U.S. law). The law anticipates that 'he 
object o f pledge may also be collection o f  movables (unrversitas rerum 
"zbir pokretrtih stva n "), such as goods/inventory in certain xarencuse or 
store, equipment for carrying out o f  certain economic activity, and ether 
collection o f  movables in accordance with the pledge agreement 
Unfortunately, this is where the law stops and does not provide any rurtr.er 
details in this respect, apparently leaving a number o f ver imporart 
questions to be answered by courts in the application of its provis.cns. The 
first fundamental question arising here is whether this provision -as 
introduced in Serbia the concept o f  the floating charge at all. The answer to 
this question seems to be yes. Why did the legislators other*ise 3cc  r k r  the 
first tw o paragraphs o f  article 9 o f the Law of Pledge o f Movables -  which 
provides that object o f  pledge may be specified movable items and generic 
movable items -  a  third category o{'collection of movables "  Precar,y. any 
other reading o f  the wording 'collection o f  movables would max; d e  sense, 
since such items would already fall within the scope o f specified or generc 
movables. Moreover, the examples stated in the law for collection of 
movables (ie..  goods in a  certain warehouse or store, or equipment for 
conducting economic activity ) further support this view, as the very nature of 1

1 Id arts 10-14
1,7 Id art. 9(3). The above paraphrased provision in Serbian language reads as follows 

"Predmel zaloznog prava maze bin i zbir pokrvimh smiri. too ito  je  roS:  a o&eJenom 
skladiilu ill prodavtuci. inventor koji stuzi za obavljanie prnrrdne Jelatnasti i drugs’. u 
skliutu sa ugovorom o zalazi."
Although the law does not expressly provide that the object o f pledge may be entire 
property o f  a company, it also does not exclude this possibility Moreover, a proper 
reading o f  the said provision would undoubtedly allow pledging o f  all movables in the 
possession o f  the pledgor Yet at this early stage o f development o f  these newcomer 
institutions it is difficult to guess what vviil be the interpretation o f  this provision by 
Serbiun courts The legislator has opened the door tor -innovative reading" o f  the law, but 
the reading itself remains to be done by courts This also shows the increased importance 
ofcourts.



these movables is that they arc all stock-in-trade; i.e., they are constantly 
circulating as part of the ordinary' business o f the debtor. The law also 
mandates that when the object of pledge is sold in the ordinary course of 
business of the pledgor, the good faith purchaser acquires the ownership 
thereon free of any liens, which is also one o f  the characteristics of the 
floating charge. "  Finally, let us recall that the law provides that object of 
pledge may be items to be acquired by the pledgor in the future (after- 
acquired property), in which case the security interest is perfected in the 
moment the pledgor acquires such items.

Although the above line o f reasoning may seem logical and practical to 
someone coming from a system with a working collateral laws, the few 
thoughts put down here are nothing more than theoretical constructs based on 
innovative reading of the new law and the final say in this regard is yet to be 
given by courts interpreting and applying its provisions. For the time being 
these issues remain unanswered in Serbia, which is especially a problem 
given that from a practical point o f  view the very notion o f floating charge is a 
hardly comprehensible concept to lawyers trained solely in domestic law. 
Thus, proper drafting o f the underlying agreements in the light of the 
insufficiently detailed language of the law may turn out to be a discouraging 
problem in practice.18' Another solution would be to reform the existing laws, 
which would certainly lead to higher legal certainty in this field; this would 
not be unprecedented as in many CEE countries there have been several 
waves of reforms i.e., amendments o f the civil code or special laws 
introducing novel elements from secured transactions (or personal property 
security) law.

Another important characteristic o f  the Law on Pledge of Movables is 
that it provides for a rather efficient procedure for repossession o f the pledged 
movable by the pledgee. Specifically, if the creditor's claim has remained

lu Id an 23(6).
IW The law docs not provide lor any special rule lor enforcement on collection o f  movables as 

collateral or on the moment of crystallization. Thus, it is legitimate to conclude that in 
such cases -  if the creditor's claim is not satisfied upon maturity or upon the debtor’s 
default -  the generally applicable enforcement rules are to be applied, i.e., the creditor has 
to inform the pledgor by registered mail that he intends to satisfy his claim from the value 
of the pledged movables, as well us to seek recordation o f  the start o f  enforcement in the 
Pledge Register. Id arts 36-37.
As this area of law is brand new, caution is recommended and thus the drafters of pledge 
agreements anticipating this kind o f security interests are well advised to provide clear and 
precise provisions in respect o f  the moment o f  crystallization, i.e., when the creditor may 
seek utilization ofhis security interest



unsatisfied upon maturity or debtor's default, the creditor needs to inform the 
pledgor via registered mail that he intends to satisfy his claim from the 
pledged item and is entitled to seek repossession (in Serbian: “irazilt povracaj 
poseda, traziti da  mu se  da u drzavinu’*) of the pledged movables. The crucial 
thing is that the creditor may do so directly and does not have to go through 
the co u rt.* 1''' I f  the pledgor refuses to hand over the pledged item to the 
creditor, the creditor may file with the court a motion for repossession

** 191
("zahtev za donosenje resenja o  oduzimanju predmeta zaloznog prava~). 
The court is obliged to decide on the motion within three days of its receipt. 
Furthermore, the court’s decision granting the creditor’s motion for 
repossession is to be enforced within three days o f its rendering Potential 
objection o f  the pledgee against the decision on repossession does not have a 
suspensive effect, i.e., it does not postpone the enforcement o f the decision on 
repossession.'93 Here, one has to underline that setting exact deadlines within 
which a court or court officials has to act, as well as the non-suspensive 
effects o f  objections in the enforcement phase obviously meant to speed up 
the process are novelties in Serbia and are part o f  a positive trend and the 
expression o f  a mind shift, though the positive effects o f  all this may not be 
visible in real life for a few years.

In line with what just has been said, the Higher Commercial Court held 
in its decision o f  I I December 2006 that the conditions for rendering the 
decision on repossession o f  the pledged item are fulfilled when the creditor 
submits to the court (i) a motion for repossession accompanied by 
authenticated excerpt from the Pledge Register, and (ii) [an authentic copy of) 
the pledge agreem ent.194 The court went on to state that when the secured

’  W arts 36-10 
,91 W art 41.
1 The provision o f  the law in Serbian J ’ostupak oduzimaiya predmeta zaloinog praxa 

sprovodt se  u roku od  In  dona oddana donoierya reierya kojun se usva/a zahtev ¡z stava I 
ovog clcma.“ Id.
The English translation o f  this provision reads as follows: "The repossession o f  the 
collateral is to  be effectuated within three day s from the day o f  the making of the decision 
whereby the motion from subsection I is accepted" 

m  Id
lu  Decision o f  the Higher Commercial Court. Ii 2651/2006 o f  II December 2006 The 

above paraphrased holding o f  the court in Serbian language reads as follows "Pravilan je  
zakljutak prvostepenog suda da su ispunjem uslovi za donoienje reienja za slicanje 
driavm e na predmelu zaloinog prava od strane izvrinog poverioca. koji su reguhsam 
t'lanoni TI. Zakona o zaloinom pravu na pokretmm stvanma upisamm u registar, je r  je



claim has not become satisfied upon maturity (or upon the debtor's default),195 
the pledgee is by the law entitled to repossess the collateral upon informing 
the pledgor of his intention to satisfy his claim from the collateral. Since the 
pledgor has tailed to voluntarily fulfill his obligation o f handing over the 
collateral to the pledgee, the pledgee is entitled to request the court to issue a 
decision of repossession of the pledged movable by submitting to the court a 
motion for repossession accompanied by authenticated excerpt from the 
Pledge Register and the pledge agreement. Finally, the court emphasized that 
the authenticated excerpt from the Pledge Register o f the Business Registers 
Agency represents an executive title in the enforcement procedure initiated by 
the pledgee for repossession of the pledged movable item .196

Another fundamental novelty aiming at speeding up enforcement of 
claims based on secured transactions is that the new law expressly provides 
that when the pledgor is a commercial entity (i.e., is professionally engaged in 
economic activities), the pledge agreement may provide the pledgee with the 
right to sell the pledged item at an out-of-court auction if his claim is not 
satisfied upon maturity. What is more, if the collateral has a market or stock- 
exchange price, the agreement may anticipate that the pledgee is entitled to 
sell the pledged item or even to keep it for him self under that price. Flowever. 
when the pledged item does not have a market or stock exchange price, the

izvrim povenlac podneo prvosiepenom sudu zahtev predlog za izvrienje. uz koji je 
priloiio overeni izvod iz regisira zaloge i ugovor o zalozi "

l9! Although the court used the term 'maturity" (“dospelosi"), it seems reasonable to assume 
that the same consequences would follow also from the debtor's default where the 
creditor's claim has not become mature (eg ., when pledge agreement anticipates that 
creditor may utilize security interest when certain event occurs, for instance debtor's 
bankruptcy)

' See Decision of the Higher Commercial Court, 11 2651/2006 o f  11 December 2006 The 
above paraphrased text o f the court's holding in Serbian language reads as follows: ..Kako 
zalogodawc izvrim duimk itije dobrovoljno izvriio svoju obavezu predaje predmtia 
zaloinog prava zatoinom poveriocu. izvrim povenlac j e  kao zaloim  povenlac ovlascen da 
od suda trail donoienje retenja o oduztmanju predateta zaloinog prava od zalogodawa ill 
lica u itjoj i t  driavint predmet zaloinog prava nalazi i predajt log predmela zatoinom 
povenocu u driavmu. s Iirn Ho je  uz zahtev sudu izvrim  povenlac duian da podnese 
overeni iz\od iz regisira zaloge t Ugovor o zalozi. Izvrim povenlac je  u skladu sa 
navedenim pravom na podnoienje zahteva sudu i ohavezom pnlaganja navedemh pismena. 
reguhsamm ilanom 11. Slav 1.12. ciliranog Zakona. podneo prvosiepenom sudu zahtev - 
predlog za tzvrtenje. uz kopje pnloiio overeni izvod iz regisira zaloga i Ugovor o zalozi. 
Oi'im ilanom Zakona i lo stavom 3. j e  reguhsano da se  izvod iz regisira zaloge 
cjednacava. u smislu log Zakona. sa izvrinom ispravom. u slucaju podnoienja zahteva 
izvrinog povenoca kao zaloinog povenoca sudu za  siicanje driavme na predmeiu 
zaloinog prava."



pledgee may sell il only in a commercially reasonable manner ("na naCin no 
koji hi to ucinio razuman i pazljiv ¿-ovek”), which requirement is imposed to 
protect the interests o f  the pledgor.1'7

Finally, an interesting issue was raised at the session of the Department 
for Commercial Disputes (“Odeljenje za trgovinske sporove”) of the Higher 
Commercial Court o f 19-20 September 2005. The issue was how to conduct 
enforcement proceedings and how to divide funds obtained through sale of 
collateral when, on one hand, immovable assets (concretely a piece of land 
and a building on it) are encumbered by two mortgages, and on the other hand 
the equipment located in the building is encumbered by a security interest 
established and recorded in accordance with the l.aw on Pledge of Movables. 
The scenario itself is very interesting and revealing given that it displays that 
Serbian businessmen are innovative and are keen to exploit new business- 
friendly mechanisms: neither the use o f the registered charge nor the 
encumbering o f the same immovable with more than a single mortgage were 
common earlier (to say the least). In a sense it is a happy development that 
such disputes have reached the High Court relatively quickly after the 
introduction o f the new law and the beginning of the spread of the idea on the 
role o f collateral among businessmen.

Needless to say, exactly because of this the position o f the High Court 
is not just o f heightened practical importance but also theoretically interesting; 
in brief terms the court took the following legal position. The first mortgagee 
has a first-ranking senior mortgage and therefore is entitled to satisfy his 
claim from the value o f  the encumbered real estate -  i.e., the encumbered 
immovable with all assets affixed (i.e., with all the fixtures) to it and with all 
the proceeds and potential improvements -  prior to the other creditors. 
Following the full satisfaction o f the first mortgagee, the second-ranking 
mortgagee is entitled to full satisfaction o f his claim from the remaining value 
o f the mortgaged real estate. If there is a deficiency, he may seek satisfaction 
by enforcing on other assets o f  the debtor. However, satisfaction o f the third 
creditor -  whose claim was secured by the recorded security interest on the 
debtor’s movable assets (i.e., equipment located in the building) -  is 
independent from the satisfaction of the two mortgage creditors. This creditor 
is entitled to the satisfaction o f his claim from the funds obtained through the 
sale o f  the pledged equipment, and if there are several such creditors, the 197

197 See Law on Pledge o f  Movables, art 27



order of their priorit> is to tv  determined according to the time of the 
recordation of their scv»irit\ interests in the Pledge Register.1 ’*

5. IcH'inc in Serbia
5.1. The RasK Dilemma: the l égal N ature o f the Newcomer Financial 
leasing

f inancial leasing transactions in Serbia arc regulated by the Law on 
Financial Leasing ' (hereinafter: "LFL"). which was enacted in 2003 and 
which represents the First c\er act regulating the newcomer transaction 
leasing' in Serbia Per this l aw Financial leasing is a transaction whercunder 

the lessor Cjjv jU  lizinga") in accordance with the lessee's specification - 
acquires from the viler ("ixpnrucilac predmeta lizinga") ownership of the 
subject matter of leasing, and on the basis o f  the financial leasing agreement 
with lessee ("primalac lizinga") transfers to him possession o f the subject 
matter of the leasing, while the lessee pays in consideration a leasing fee in 
installments as agreed upon. ’ Interestingly, before the enactment of the LFL. * * *

Legal 'landing o( the Higher Commercial Court in regard to Questions o f  Commercial 
Courts Determined ai the Sessions o f  its Department for Commercial Disputes of 19-20 
September 2005 and the Department for Economic Offenses and Administrate- 
Accounting Disputes cOdeljcnje za prnredne prestupe i upravno-raiunske sporove ") of 
26 September 2005
Du above paraphrased text o f  the position in Serbian language reads as follows 
I’rihkom naimrenja prvo ex se namirm hipotekarni poveri/ac koji ima hipoleku pnog 

range bez obzira sw su na nepokretnosii ucinjene poboljiice. a po njegovom namirenju 
nominee se hipoiekarm poverilac koji ima hipoleku drugog remga, ujuohko osiane 
sredslava po namirenju pn og poverioca. S ye od znacaja cmjemca da h ima dovoljno 
sredslava za namirenje sxih hipolekarmh poverUaca. Ukohko nema dovoljno sredslava 
do se naplan iz sredslava dobijenih reahzacjom hipoteke za preostali iznos se mote 
namirm c  imuvinske mase licnog duznika. kao obican. hirogra/erni poverilac. ... Slo se 
iui ire < e banke koja ima ruenu zalogu na opremi naphta njenog potraiivanja se vrSi 
nezovisno od hipolekarmh poveritaca bez obzira da II se radl o bezdriavinskoj za/ozi 
prema Zakonu o zaloznom pravu na pokreinun stvarima up/sanim u regisiar koji se 
primenjuje od 1.1.2004. godme ill ugovoru o zalozi prema odredbama Zakona o 
obligaciomm odnosima Redosted namirenju kod ugovora o za/ozi na pokrelnlm 
stvarima upisanim u regular predviden je  ¿lanom 29. 1 31. Zakona. Zaloinl poverilac Ima 
pravo da se iz posugnuie cene naplan pre ostatih poverUaca zalogodavca a ako je 
zaloiena stvar upisom u regisiar zahtena nekolicini poverUaca red po koine se one 
isplaiuju odreduje se prema Irenulku up/sa njlhovih zaloinih pravu u regisiar. "
"Zakon o fmansijslom lizmgu' (Official Herald o f  Serbia nos 55/2003 and 61/2005).
See art 2 of the LFL. On the issue of leasing in Serbia see also Lucija Spirovid-Jovanovid 
and LjubiSa Dabic. Jrgovmsko pravo" [Commercial I.uwJ (Medunarodni nmifni forum. 
Beograd, 2008), ai 729-736.



the issue o f  what constitute'« the subject matter n f  ? financial leasing 
transaction was scrutinized by the Supreme r  o u r of Ser*m n • • > r  of 
15 April 1997. In that case the plaintiff asked for dw ’emunafinn o f the 
underlying leasing agreement and the return o f the -.ubject matter o f  'he 
leasing agreem ent (two machines) because the defendant did yv . He
leasing fee in due time " This right of the plaintiff was der ?d f r  — -he
clause o f  the leasing agreement that provided for !-e --v- s f  t e  - ■ r ■ 
terminate the leasing agreement and to repr.w  , he .1 inject m are- 
leasing (the tw o machines) if the lessee defaulted on the payment — f 
one installment o f  the leasing fee Hie same agreement i. j . intamed in
option clause for the sale o f the subject matter of 'he eas na ■- \-e
fulfillment o f  the agreement The defendant-lessee timed - -  • ; •
right to keep one o f  the machines and to acquire ownershir - -‘s a m e  the
total am ount o f  installments paid by him prior to default was sqnel to the
price o f  one o f  the machines. The defendant ¡nvoked a r . 4 2 
on Obligations that provides for the division • - “he Court was
o f the opinion that in the case o f  leasing agreement -he essential element is toe 
transfer o f  the subject matter o f the agreement t  he es-ee -cr n :  n r  r. 
(utilization) and n o tth e  transfer o f  ownership i f  t. The clause 3ppfies feoto 
the moment o f  the lessee's default and the sale-option clause car oe n- -s.-c 
only after the leasing agreement is fulfilled. In the ipinion if :he C u r  ho-c 
are specific clauses typical for leasing agreements hat cannot 3« c :n> Ct—.-J 
in isolation from the rest o f  the contract.’ J 201

201 Decision o f  the Supreme Court o f  the Republic >f Serbia Rev 3 •••' >; ' ' •'
According to this provision, the obligation i> divisible I die ooiigonon -an v  -ai:-. .  .  n 
purls, in which case those parts have the same nature os the vhoic. ana i xe-v h .
anything o f  its value bv the division Otherwise the obligation > toi Civ .r.e ie
original tc\t o f  the law in Serbian: ..ONrveru j e  Jetjna jk o  se  oao  Jb> at m att
podehtt i  ispunni u delovima koji unaju tsia svo/srwc <av -  J *  "■ ”
podelom ne gubt niSia o d  svo jt vrtdnusti. main obamza %■ ii -.e :n .i '
The above paraphrased part o f  the holding in Serbian language reads as »«lows. .'a.. m  
ugow ra o Ic in gu je  ekonomsko koriictryt objekia uzinga v U aw > m zjtgu  e 
usiupanje stvari na koriiienje. a  ne prenos svojtne "

:iM t he above paraphrased part o f  the holding in Serbian language reads os red«"*'
ugowrene k/auzule o  opciji kupoprodaje koja podruzumesn potpuno cvrU n /t obmeza  
konsnika Icinga. taikom  i  i/una  *>. ugovow J o g o i w u  i  c c v u  v.jic w j v  “
s/uiaju doenje kortsrnka sii p lu im ycm makar tedne rate hzmg nukniiie A n a l at lizinga 
su it■ pravo nit riiskid ugpvorn t povm iiy  preJmelu - tyu. . p.taniu su gvn/ii'i*  
UgOYvrne klauzu/e kod ugovora o Icing* koji se ne nog* posmamui Jdvojemx



5.2. Other Characteristics of Financial l .casing
Another peculiar rule applicable to  financial leasing agreements'M" is 

that they cannot be concluded for a  period shorter than tw o years',m’ and the 
lessor and the seller cannot be one and the sam e person. " The latter 
distinction is also supported by ju d ic ia l p ractice. T he H igher Commercial 
Court in Belgrade criticized the decision o f  a low er court for not making a 
distinction between direct and indirect leasing .'"N l he H igher Court held that 
indirect tor financial) leasing is a legal transaction  involving three parties in 
the context o f  which two contracts arc being  concluded. The concrete 
sequence o f acts, in a nutshell, is that first the lessee specifies the equipment 
and chooses the supplier, based on  w hich the lessor concludes a purchase 
contract with the seller, and the lessor concludes a  leasing contract with the 
lessee based on the agreed term s. T he seller delivers the equipm ent directly to 
the lessee, who uses the equipm ent; how ever, it is the lessor who obtains 
ownership o f it.:,s This finding o f  the  court m ade in 1997 actually does not 
differ from the definition given by the Law on  F inancial Leasing a few years 
later in 2003. The Higher Court also noted that it is ty pical for financial 
leasing that the parties agree on a  basic interval during  w hich it is not possible 
to terminate the leasing contract. * **

: ‘ This agreement must he concluded in written form and must regulate the subject mailer of 
leasing amount of leasing fee. the number and amount o f  installments, as well as tire 
period o f  time for which the agreement is concluded Naturally, financial leasing 
agreements mas provide also for other elements, such as time and place o f  deliver) of the 
obtcct o f  leasing terms and conditions for the acquisition o f  ownership thereon. See id art 
6 o f  the LFL

** See an 3 of the LFL.
Such agreements are regulated by the Law on Obligations depending on their distinctive 
characteristics and mas qualify normally either as sales or traditional Icase/rent See id art
13.

‘ * Decision o f the Higher Commercial Court in Belgrade. PI. 7 167/04 o f  6 December 2004 

the above paraphrased holding in Serbian language reads as follows: "(Lang] ] t  
trostrani pravm porno u kojem uiesivuju in  Uca i zak/juàuju se dva ugovora. Cenlralmi 
poziciji kod ovog posh imu davutuc lizinga koji j e  subjekt oba ugovora. Pram  
konsirukeija ovog posta je  stedeca: Phmalac lizinga daje davaocu lizinga specffikacijii 
opreme i bira tsporuftoca ne oslanjajuci se, po  pravilu, nu slgurnosl davaoca lizinga, 
davatac hzmga na osnovu ove specifikacje / ovog tzbora zak/juduje ugovor o kupovint 
(isporuct) sa trectm hcem (izabramm Itporuâiocem) u skladu sa lízing ugovorom koji je  
zakljucio sa pnmaocem hzmga ill koji ce da zakljuéi sa  primaocem lizinga uz znanje 
prodavea (isporuciocaj Provo svojme na opremi koja j e  predm ei ugovora o lizlngu side 
davalac hzmga "



I he other type of leasing is '‘direct“ (“quasi" or 'operational") leasing, 
which is designated as such because there are only two parties to 'he 
transection« here the seller and the It -the чипе
person and thus the same person delivers the object of leasing by retaining 
ownership on the same, though the lessee uses the equipment 'he írre *ту r. 
in the case o f financial leasing. In the opinion of the court, the dating n ;bng 
feature o f this type o f leasing is that the parties may terminate те  agreement 
anytime. ’1" The court noted as well that from a legal point of e * such 
agreement is not a leasing agreement, but a simple e tradi’-ora ease 
agreement or perhaps another type of nominated contraer yet *-'h -.pe 
clauses. ' '  Thus, courts have to apply the Law on Obligations e
provisions related to that nominated kind of contract, the'eatur: t v  - ire 
closest to those o f  the direct leasing contract before he somi whom er they 
have concluded that the agreement under scrutiny is a direct easing. e 
same issue is regulated by the new LFL that provides that a frarc ai ex -g 
agreement can be concluded for a minimal duration o f ' vo ears

5.3. T he P ruden tial Regulation of Financial Leasing Companies

T h e  a b o v e  p a r a p h r a s e d  p a r t  o f  ih e  d e c is io n  in  S e rb ia n  la n g u a g e  r e a l s  *  > -
rcchku od Jinansijskog langa posioji i Jirekim Imprxm. t n c i  .c.ng - t  _ c_ - c--; 
kod kog se javtjaju samo di e s crane u Icing konsmJuin icing ugovora a n o u  c  mgx 
koji je  isiovremeno i prodavoc fapornciioc) i koramk langa. Pmdana. a p u n e  _  
nakon zakljucenja ugovora o Icmgu osta/e vlasnik m an i. a e pmémer c
ugovora o Icmgu. buduci da je  on istovremeno i davalía, langa. \  or ace-sac.
lan ga  je  i neposlojanje nz. baziinog roka umaar kmeg se te mice suer m ep -rot ,  
obe slranke. poii uslovima predviJemm uguvorvm. nog* omnia iigcnor . x> u -am. m 
Irenulku."
In  t h e  S e r b i a n  l e g a l  s y s t e m  m o s t  o f  th e  c o m m e rc ia l  c o n tra c ts  a rc  re g u ia ted  S  h e  . a  > on 
O b l i g a t i o n s  ("Zakon o obligacionim odnosima) H o w e v e r  this a c t I t e  a  .Too-closed >: 
n o m i n a t e d  c o n t r a c t s  a i td  th u s  n o v e l  o r  h > b n j  la n d s  o f  c o n tra c ts  can  an d  ndctv l J o  a r s e  
a n d  a r e  u s e d  in  c o m m e r c i a l  l i f e ;  th e y  m ay  b e  re g u la te d  t»v sep a ra te  aw > e g  h e  new  
L a w  o il  M o r tg a g e ,  p u l i s h e d  in  th e  O f f ic ia l  H e ra ld  o f  th e  R ep u b lic  01 S e rb ia  to '  >  < - 

T h e  a b o v e  p a r a p h r a s e d  p a r t  o f  th e  h o ld in g  in  S e rb ia n  la n g u a g e  rea d s  a s  v i lo w c  -_t * 
posmatrano, ovdt mje re«' o uguvont o Icmgu to / /  ima n u i e  > ;vc •/, p r rv  a  >v. t  a  
osnovi reí' o ugowru o cakupu 1/1 nekom Jrugom imenovanom mgouoru, <u MhrJkmm 
speafu'ncm k/aiculama."

' "  T h e  a b o v e  p a r a p h r a s e d  p a r t  o f  th e  h o ld in g  in  S e rb ia n  l a n g u s o  reach  a» fo llow s 
“(ZJmuHo tkl pnrode lonkrelnog uginont. ukohko m/< a  paan/u liiunsnskj Icing 
pnnienju/u se odredbe Zakona o oMgunomm odnosima

,N Art .1 o f  the l.H



As financial leasing is a  financia l se rv ic e , leas in g  com pan ies have been 
subjected to a num ber o f  p ruden tia l ru le s  to  p ro tec t no t ju s t  the customers of 
such companies but also the stab ility  o f  th e  fin an c ia l system . Thus, the law 
mandates that the lessor (in financial leas in g  tran sa c tio n s) m ay only be a 
commercial entity ("privredno  d r u itv o ”) ; 215 m o reo v e r, the  cash part of its 
registered capital may not be less th an  E U R  100 .000  and  the  lessor must be in 
the possession o f  a duly ob ta in ed  licen se  from  the  N B S 216 for carrying out 
financial leasing o p e ra tio n s .'1 W hat is m o re , th e  le sso r h as  to obtain consent 
o f  the NBS for appointm ent o f  its m an ag e m en t o rg a n s , as well as o f  other 
persons with special au thorizations an d  re sp o n s ib ilitie s  (e .g p r o c u r is ts ) .

An important issue regulated by the law  is o w n ersh ip  o f  the subject matter 
of the leasing. As a general rule, the L F L  p ro v id es  th a t the ownership of the 
subject matter o f leasing does not pass the  lessee w ith the  expiry  o f  the term for 
which the leasing agreement w as concluded . H ow ever, the  parties may foresee in 
the leasing agreement the right o f  the lessee to  buy the ob ject o f  the leasing 
following the expiry o f  the term  stipu la ted  in th e  ag reem en t.218 The Supreme 
Court o f Serbia faced this issue a lready  in 2 0 0 3 219 in a case involving a 
defendant-lessee who had leased five sem i-tra ile rs  from  the plaint iff-lessor for 
the period o f five years. The agreem ent o f  th e  p a rtie s  p rov ided  that the defendant 
had the right to purchase the ob ject o f  leasin g  at a  reaso n ab le  price following the 
expiry- o f the five-year term , p rov ided  he in fo rm ed  the  p lain tiff about this 
intention in w riting 30 days before the  exp iry  o f  th e  leasing  agreement. Yet the * 1 2

215 Art. 2 of the new Company Law ("Zakon o privrednim druitvima"), published in the 
Official Herald of the Republic o f Serbia no. 125/2004, enumerates the forms of 
commercial entities: to wit. general partnership ("ortai'ko druitvo"), limited partnership 
(“komanditoo druitvo"). limited liability company ("druino s ogramcenom 
odgovornoicu") and joint-stock corporation (“akeionarsko druitvo"). These entities have 
legal personality in the Serbian legal system
The original text of an 2 reads as follows "(I) Privredno druitvo je  pravno lice koje 
osnivaju osntvadkim akiom pravna i/ili fiz iika  lica radi obavljanja delatnosti u cilju 
sticanju dohili. (2) Pravne forme privrediuh druitava u smislu ovog zakona su oriacko 
druitvo, komanditno druitvo. druitvo s ogranidenom odgovornoicu i akeionarsko dndtvo 
(otvoreno i :atvoreno).”

1 NBS is obliged by the law to decide on the request for granting a license to carry out f 
financial leasing operations within 30 days of its filing Its decision is final and may be 
challenged only in administrative procedure ("upravni spor") before the Supreme Counof 
Serbia See id. art 13a-13v of the LFL.

Moreover, lessor may not engage in any other type o f business operations except financial 
leasing operations. See id. art 10 of the LFL.

2"  See art 42(1-2) of the LFL.

IX-cision of the Supreme Court of Serbia, Prev. 110/03 o f2  April 2003.



defendant failed to fulfill this condition. The court ruled that as a result of the 
debtor’s failure the leasing agreement did not transform to a sales contract after 
the expiry o f the five years term, rather the plaintiff remained the owner of the 
objects o f  leasing and the defendant was obliged to return them to the plaintiff.“  

The LFL also contains provisions for the case of bankruptcy of the 
lessee. In such cases, lessor is entitled to seek separation ("pravo na 
izdavanje”), i.e., the bankruptcy trustee must hand over to him the object of 
leasing even prior to the conclusion of the bankruptcy proceedings and before 
distribution to creditors (“/zlucno pravo") in accordance with the Law on 
Bankruptcy Proceedings.“ 1 In order to facilitate the realization of that right of 220

220 The above paraphrased part o f the decision in Serbian language reads as follow > ,. Tutem 
je  slekao pravo poseda na spormm vozihma po osnovu ugovora о lungu zakljucenog sa 
luiiocem 25 januara 1989. godine. Tim ugovorom (odredba Папа 2) tuzeni je  slekao 
samo pravo zakupa. uz obavezu da za to placa luziocu ugovorenu сели zakupnme Islma 
tutem je  saglasno odredbi clana 10. ugovora imao ovtascenje i da po isieku ugovorenog 
roka zakupa preuzela vozila olkupi od tut юса po ceni od 500 nemackih maraia po jednom 
vozilu Medulim. osrvarenje log prava uslovljeno je dostavljanjem preporucene ejavt 
lidiocu 30 dana pre isieka ugovorenog roka zakupa To upucuje da je Deem mogao sieci 
svojmu na predmelnim vozilima pod odloznim uslovom - protek ugovorenog roka zakupa i 
doslavljanje preporucene izjave о kupovmi vozila 30 dana pre isteka zakupa. Medulim. do 
ostvarenja tog uslova mje doSlo. je r  tuzeni nje и ugovorom propisanom roku qwno da 
vrii olkup spornih vozila. Zaio saglasno odredbi ¿lana 74 Slav /  Zakona о obhgaciomm 
odnosima nije izvrseno pretvaranje zakupnog и kupoproda/m odnospanuemh stranaka Iz 
lih razloga luiilac j e  po теки ugovorenog roka zakupa ostao vlasmk spornih vozila 
Sledom redenog. a  shodno odredbi f  lana 585 Slav I Zakona о obhgaciomm odnosima 
luieni je  duian da po  proleku zakupa vraii luziocu sve stvari phmljene po lorn osncrvu~
See art 75 o f  the Law on Bankruptcy Proceedings This is actually so because leasing 
agreements contain retention o f  title thereinafter ROT) and as per the Serbian Bankruptcy 
Act the beneficiary o f  a ROT is treated as an unrestricted owner See ап 15( I) of the LFL 
It is another merit o f  the LFL that it has tried to address and clarify the legal nature and 
effects o f  ROT in the context o f  financial leasing transactions, which is of impotiance 
because in the pre-LFL era courts had been virtually struggling with these issues because 
o f  the lack o f  explicit provisions
To illustrate this, it is worth taking a look at one such decision from 1996 In the decision 
o f  the Higher Commercial Court in Belgrade (Pi 6136.96 of 15 November 1996). the 
Court held that the opening o f  bankruptcy proceedings against the lessee docs not affect 
the lessor's right o f  separation o f  the object o f leasing from the bankruptcy estate as it is 
the lessor who has ownership on it and not the lessee Here, the problem arose because the 
bankruptcy court issued and granted two separation requests, one for the benefit of the 
lessor and one for the benefit o f  a foreign company which had sold the object of leasing to 
the lessor. Thus, the issue was whether the ownership on the object to be separated could 
have been acquired based on the decision on granting separation of the bankruptcy court 
In other words, the court held that in case of conflicting claims for separation of a single 
object (one o f  them based on leasing), the lessor can have priority only if it can prove that 
it has legally acquired ownership over the object of leasing and that there was an



the lessor, the law obliges The lessee and the bankruptcy court to  inform lbe 
lessor o f the initiation o f  bnnkruplcx procedure w ithout delay In reganl to 
lhc lessor's liability for defects o f  the subject m atter o f  leasing, the law 
differentiates between liability for m aterial ( r e .  physical) and liability for 
legal defects. Unless otherw ise agreed upon, the lessor is not liable for the 
former ( i t  this is liability o f  the seller). ' but is liable for the latter 1 On

uninterrupted chain of ownership transfers
The paraphrased decision in Serbian language reads as follows "I snnslii i 7  IH  Zakorui 
a p ’lmian.'": | » w n d > m  stefajh 1 likxidaciji otvaramc slci'ajnog poslupka tie mu'e no 
prove tsdavoma shun koto nr pnpadaju dusmku ishu'na prava. Kod snuaeije da je 
siccaim s i id donee dva resenja o isluccnju to j e  pnusicpcm  sud bio dutan da do kraja 
uhrd; to  ie vlasnik predmcimh \usila od  ndilaca. je r  ¡c ot'no da ¡idem nije vlasnik 
predmetmh msila Taeno >c da lu iioa  vlasn iino msu mogh sleet reienjem 0 1 Menju  
koic ie donee siccajm sud nego no osnovu nckog rani/e issrienog prasnog posh  r.mcJu 
vlasmka srranr firmc 1 lusilaca meduhm. prvosiepcm sud j e  propuslio da utxrdt da h jt  
vlasnik robe is ugovora o Icingu prcnco sx'oje vlasmih-o na ttcioca prvog reda. ie da It 
posioi, koniinuiiei neprckinuii ms vlasmitva is koga bi sc uhrdilo d a je  neki od lusilaca 
vlasnik predmcimh vosila Pnusicpcm  sud j e  propuslio da cent sve dokaze. narociio 
ugovore ton sc nalase u predmetu  c  kojih proislasi da j e  lusem kao sakupodavee. 
odniisno vlasnikt predmcimh vosila pnhsatio  lusioce " See also supra  under heading 2 5 
Decision of the Higher Commercial Court in Belgrade. P> 6523/04 o f  25 October 2004 

Id an 15 of the LFL However, the law docs not provide for am  penally or tine which 
would apph to the lessee failing to fulfill this obligation, nor is there an> sanction for or 
remedv acainsi the coun disregarding this provision Thcorctica'ly. lhc lessor could 
alwavs seek damages from the lessee vet it is highly questionable whether thal would be 
o f am use againsi a lessee m bankruptcy The lessor can also always file a proprietary 
d a im Csvonnska lusba”) againsi any third person that would acquire the subject mailer of 
leasing in lhc course o f  bankruptcy proceedings, but this would inevitably lead to a 
lenethv and coslh litigation Thus, n seem s that in practice it is up to the lessor to police 
the operations or at least solvency o f  the lessee (as m entioned this is possible through 
NBS website), in order 10 secure effective realization o f  the said right in case ol the 

lessee's bankruptcy
However, if the choice of the seller was done by the lessor, he will be jointly and severally 
liable with the sella for non-delivery, late delivery, as well as for potential niuierial 
defects of the subject matter of the leasing See art. 39 o f the LFL.
Thus lessor is liable to the lessee if the object ol leasing is subject to some right of a third 
person, which excludes, diminishes or limns lessee s possession, and if the lessee was, 
neither informed of. nor has agreed to accept the object o f  leasing burdened with such a 
nght This liability of the lessor may not be contractually limited or waived II the object 
of leasing is taken from the lessee due to the existence o f some right o f  a third person, the 
lease agreemeni is deemed terminated and the lessee is entitled to damages. If. however, 
existence of a third person's right does not result in dispossession o f the lessee, but merely 
in limitation of his rights, he may either choose to terminate the agreement or to seek 
adequate mitigation of the leasing fee. Naturally, m any case he may claim damages .See 
arts 16-21 of the LFL



, h r  e th e r  h a n d .  th e  l e w r  n  t f e n c n l ly  no t ta b le  for t o n - * *  W <H  > , ^  
o b je c t  o f  l e a s in g  A n  e x c e p t io n  to  th is  1« " b « i  ., -  -  w ~ * r
t o  r e l i a n c e  o n  l e s s o r 's  e x p e r t is e  mri ( l j )  '« « n r  p m ti r . im M  „  -h* * * *  ^  
th e  s e l le r  n r  in  s p e c if ic a t io n «  o f  th e  '-ob jec t m after -  *  ’  *
¡« noteworthy that the le««nr may dispose with he ,-w er-rm - •-
matter r.f the leasing and transfer it to i third part-, in hr. -  -  . . .

becomes the new lessor and the ntthts tnd ahlttafiom —  --  • * ,t  
agreement arc transferred to him

The lessee is obliged to use the oh)ect of leasing anth -he -xnta* , 
diligent businessperson in MHMftMf v,,tl •  perpss* tf*1 he 
agreement. He is liable for damage caused *KMgfe -mm* „
leasing contrary to its purp- igreemem. - m  * b

done by a third person au th  - «**« Vs
the duty to maintain the subject matter if easing n i rn w r
needed repairs thereon. SS « 0  S urn« he ^ n » »  a t % ,
leasing in accordance with the terms of leasing agreement. inpwttMty. ■fee 
risk o f  accidental destruction or damage it -he -untcc: >» • -
the lessee from the moment of taking its possess *  ess*e
obliged to pay the leasing fee. Breach of - Jnm *
to the lessor for termination o f the leasing agreeme »db **
provisions o f  the law and the leasing agreement. J**e- **  * I
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at exumi « «  
ftc • -•*»,
CWCC % <1M

3»
33«

This type o f  lessor’s liability o  of non-mandators ulure Hu» 'JfTK'  J- 
othcrwisc in regard to the scope ol lessor > tamin' f 
leasing. See urt 17 o f  the LFL
I lowcver, the acquirer may not request ihc lessee lo fund user Ik 
to the expiration o f  the agreed upon period of leasing 'n re ux 
to dispose o f  the object o f  leasing may be comractualb unitcu 
or waived. See art 22 o f  the l  FI 
See an 25 o f  the LFL 
Id arts 2b and 54 

Id  art 52
“ I Inis, the law provides that lessor may terminate the casing agree nc n x a»-,

payment o f  the first leasing installment Ihereartct conditions ' . .cmuiunon u die 
agreeuteni are more strutgent and the lessor uias tetmmaie the agreemem i the 
tunouni o f  late payments reaches one quarter oI the total leasing tee to be raid s- ihc 
lessee L\ceplionall>. lessor may terauuate the leasing agicement die delays 
payment o f  one installment, if  it is obvious trow the surrounding circumstances that tuture 
iiislullmeiils will not be fulfilled In any ease lessor must leave to the lessee adequate 
period o f  time to fulfill his obligation Following the expiry ot such period the agreement 
is deemed terminated by the law Alternatively. the lessee may preserve die agreement il 
he provides adequate means o l security Liilditunatelv the IJ“  dues t01 SJ' uful a  lf!C



Commercial Court in Belgrade decided that the lessor has the right to 
terminate the leasing agreement when the lessee defaults with the payment of 
due installments.'-1 In this particular case, the defendant (lessee) leased a 
machine from the plaintiff (lessor), however, it defaulted with the payment of 
a single installment. Moreover, the leasing agreement explicitly provided for 
the right of the lessor to terminate the agreement if the lessee defaulted with 
the payment of an installment. The Court held that the plaintiff has the right to 
tenninate the leasing agreement under the circum stances.'12 Unfortunately, in 
the reproduced text o f the decision there is nothing about whether notice was 
required prior to termination or whether the contract could have been 
temiinatcd because of a default with a single installment; however, these are 
issues that are left to be agreed upon by the parlies and thus could have 
proved to be valuable empirical evidence.

The LFL provides for a special procedure o f  repossession o f the subject 
matter of leasing, essentially allowing the lessor to skip the entire litigation 
phase, t he basis for this expedient procedure is a  judicial settlement ("sudsko 
portnnanje") that may be concluded between the lessor and lessee authorizing 
the lessor to repossess in case o f non-payment o f  the leasing fee by the lessee. 
This settlement is concluded before a court, which has to include it into the 
records of the special court hearing scheduled at the request o f the parties, 
usually at the time of execution o f the leasing agreement. Once the settlement 
is concluded, the lessor may seek repossession o f  the subject matter of leasing 
in court whenever the lessee defaults on payment o f  the leasing fee. The 
request for repossession is filed with the competent court and must be 
accompanied by the duly signed judicial settlement. "  The law mandates that 
the court must decide on the request within three days and that the 
repossession of the subject matter o f  leasing must be carried out within the 
next three days following the rendering o f  the court decision.2' 4 The lessee 
may object the decision on repossession stating that he has paid the disputed

adequate mean of securit) and whether lessor's conscnl is required in that regard See id. 
an 28

y Decision of the Higher Commercial Court in Belgrade. Pi 59/05 of 13 January 2005 
The above paraphrased holding in Serbian language reads as follows '[T/uieni [jej 
preuzeo od tutioca u zakup Itzing mat mu koji je  predmet ovog ugovora. da tutem mje 
isplutio tuztocu dospele rate, a da je po ugovoru predvtdena moguenost raskida ugowra u 
sluiaju neisplate Icing naknade. to je  prvostepeni sud pravtlno zakljufto da tidilac ima 
pra\o na rasktd spornog ugowra. “
See an 30(1-4) of the LFL.

:M Id an 30(5-6).



leasing Fees, but the objection does not have suspensive effect. i.e., does not 
postpone enforcement o f the decision on repossession

Finally, it should be noted that based on the LFL, a Register of 
Financial Leasing ('‘Register flnansijskog lizingcT) was erected a few years 
ago in Serbia, as a uniform electronic database which records information on 
matters such as concluded financial leasing agreements, objects of leasing 
agreements, disputes concerning financial leasing agreements, and 
termination o f  leasing agreements. The register is public and available online 
at the website o f the Business Registers Agency. 2 The law provides that it is 
presumed that third parties are made aware of the existence of registered 
leasing agreements and related data and they may not claim that they were 
unaware o f  the information recorded therein

Although Serbia started on the path of market economy with a decade 
o f lag, it has done everything to catch up with the rest o f  the CEE countries in 
the domain o f  commerce and finance. As a result, it now also has a booming 
leasing market (especially passenger cars) and a modem leasing law; 
however, the problems, dilemmas and idiosyncratic solutions will appear only 
in the years to come. The real test o f  the leasing laws thus awaits those days.

6 .  B i l l s  o f  E x c h a n g e  a n d  P r o m i s s o r y  N o te s
6 .1 .  O v e r v i e w

In Serbian law, bills o f  exchange and promissory notes are regulated by 
the Law on Drafts ("Zakon o  menia"), related to which a terminology caveat 
should be m ade immediately.238 In Serbian law the term “draft" Cmenica ") is 
used as a generic expression that includes both bills o f  exchange (“trasirane 
m enice") and promissory notes (“sopsnene m e n i c e and therefore the term 
‘draft" will be used throughout this chapter to include both. It is also of 
relevance that at the international level Serbia is signatory to the Convention 
on Uniform Law on Bills o f  Exchange and Promissory Notes, concluded 
within the auspices o f  the League of Nations on 7 June 1930.239 Accordingly.

2,5 Id  an 30(7-8).

‘V' Available at < hup //www aor sr gov su > The website's address changed to < 
http://www.apr.gov.rs >; last visited on 7 January 2009 

2,7 See art 48 o f  the LFL.
” Official Gazette o f  FPRY no 104/46. Official Gazette ofSFRY nos. 16/65, 54/70, 57/89.

Official Gazette o f  FRY no 46/96. and Official Gazette of SCG no 1/2003 
2>‘‘ However, Serbia has not signed the UNCITRAL Convention on International Bills o f 

Exchange and International Promissory Notes adopted in 1988 See website o f the United 
Nations Commission on International Trade Law ("UNCITRAL") at < http//www

http://www.apr.gov.rs_
http://www.apr.gov.rs_


ihc provisions of the Serbian law  on Oralis (hereinafter: " ID ") arc 
harmonized with the pro\isions o f the said Convention. Ihc issue to lie 
explored here is whether and to what extent drafts-rclatcd business practices 
have changed in the meantime (especially in the post-1990 period) and how 
courts have handled the thus arising challenges. That there is some 
discrepant between the law largely based on standards and perceptions 
from the l°.; 0s and novel business practices, and that some dilemmas have 
consequent!) arisen, is best visible from the fact that court cases on very basic, 
drafts-tvlatee issues, have been passs'd in Serbia in the last few years. As 
drafts per se represent specific kinds o f contracts, the enforceability of 
connected claims and the courts' reaction to those issues is exactly because 
c  that of relevance to this book concerned with enforcement o f contracts in 
the transitory i to some: post-transitory) systems o f CEE.

That the presious contention does have legitimacy may be best seen 
from the position of one o f the highest Serbian commercial courts on the very 
first <sue the iecal nature o f drafts. This issue, as well as the courts' 
understanding of drafts. may be best perceived from a legal standing adopted 
at the session of the Department for Commercial Disputes (“Odeljenje :a 
irp'vmske sporovc~) of the Serbian Higher Commercial Court held on 10 
December 2004. " The position will be cited in greater length than the other 
court cases referred to in this paper because it is very instructive and thus 
usetu for our purposes in that it demonstrates that activist courts do exist in 
Serbia as well. Moreover, courts do realize that modem commerce requires 
less formalism and more flexibility even in such highly formalism-based field 
of law as drafts In its relev ant parts the opinion reads as follows: 41

t . : i:l uncitral cn uncitral lexis payments/1OKHConvenUon hills status himl >; last 
visited on 7 January 2009.
Legal standing adopted ai the session o f  the Department for Commercial Litigation of the 
Higher Commercial Court held on 10 December 2004 
Id The above quoted text in Serbian language reads as follows 

'.lemcaje haruja od vrednosii Ona je  naredba jednog Iiccj i:data drugom lieu da iz 
njegovog ptilnca isplaii odredenu iumu novea ih obeianje jednog heu da ce isplatiti 
odredenu sumu novai brvaje  irasirana, vucena menica. a  drugaje sopslvena. solo 
menica
Mr ruca je sirogo formálná haruja od vrednosli, je r  meniino plsmeno moru da sadril 
zakonom propisane elemente osim preiposu/vljemh Nedoslalak biinog elemenla {mije 
nevazecom tuzeiakje biankó menica. biankó menica sadril samo minimum bllnlh 
elemenaia sa ovlasienjem kusmjem imaocu menne da popum  oslale hune elemente 
saglasno sporazumu sa izdavuocem
I'rema odredbamu Zakona o menta i ieku bum merném elemen!I kod Irasirane menice su 
■ oznacenje daje menica. napisano u somom slogu isprave nu jeziku nil koine Je ona



sasiavlfena,
htzutlovnl upiil da te plán odredrna svota nnvni 
íme onoga kojt írtba da pltili (iratai);

- oznaftnjr dotfielotll.
metin gde plaran/e írtba da te izvrii

- íme onoga komé te  ili po Hja) naredbi mora piaiul (remilenit
- oziuii'enje daña i metía Izdavanja menice.
■ polpls nnoga kap )e  Izdao merne n (iratom)
Kod toptlvene mentet ham elementi t u
- oznai'enje da /e  mtnlca, napl.tano u tárnom tlngu itprave na /ezihi na mm* •• .ra 
sastavljena;
- bezuslovno obecanjt da é t te adrede na svota platili;
• oznai'enje dospelotil,
- meslo gde piai önje Ireba da te izvrii;
- íme onoga komé ili po ( joj te naredbi mora platni;
- oznai'enje dana i m etía gde je  memea izdata:
- polpis onoga koji menieu tzdaje,
■ rok dotpelosli;
• meslo izdavanja;
- meslo placanja
Ako II mentei nije oznacen rok dospelosti memea je  punaNÚH / smatra x  Ja jnsprm  ura 
vldenju. Ako n je  oznaceno meslo placaría, memea je  punavtena i kao maso péncala 
smatra se meslo kője je  oznaceno pőréd trasatmag pntpisa. Ako mfe naznaceno memo 
Izdavanja memce. ona je  punovazna i smatra Ja je meslo odavania nesto are e 
oznaceno pőréd irasanlovog porpisa
Biankó memea je  memea koja u momenru .-.irtania voltom amog edavaocj ne aarz 
sve bnne mentene elemente, a prédám je  memenom pover-ocu sa aviase :n;cm ja e 
kasmje popuni saglasno sporazumu sa zzdavaocem. Specificm pngovor za .vy " . .. .  
odsustvo volje za stvaranje memerte obaveze. popuna biankó memez aiprotno zporasmii 
sa izdvaocem. a u nedosialku ovog sporaruma saglasno usiov ma -oeo\ -na - isnov.mig 
pos la. prigovor nisiavosn osnovnog posta po osnovu kog e cjaia zianso nen..^ 
prigovor da je  memea dala na íme kaucije. depozila ai ganmi :/e i prrgovar prt ha - -  
falsifikovanja biankó memce. Ovi pngovon se istieu samo prema temóme = zárt* 
memea predala od slrane ¡zdmaoca i prema trecem nesavesnum ,'icu na soga ; ne n ..j 
prenda.

Odlukom o jedinstvenom memenom bionként objavljenum u Ustu SJÍT v  .'v ^
predvidenoje  da se mernem blankei sastoji oJ memenog i ponskog M a. 1 poreskom Je.u 
ilampan je  íznos po komé se blankei produje korisntku. To znaei Ja se portz piaca 
prllikom kupovine blankela U memenom delit Slampam su neki ború eiemena memce. s 
Hm ilo su ostavljena mesia za popunjaveuye osiahh bundi eleme nasa 
Jedmstvemm mentCnim blankeiom smanjuje se moguenosi mstasosii memce us.eJ 
propuSianja aznafavanja bunih memcndi eleme nula pnhkom cdavama memce i mi xij 
ikh'iii se omogucava i izdavanje biankó memce



"Draft is a security. It is an order o f  one person to another to pay out of 
his funds a  certain sum o f  money or a  promise o f  one person to pay a  certain 
sum o f  money. The former is a  hill o f  exchange, a nd  the latter is a  promissory 
note.

Draft is a  strictly form al security, since it has to contain elements 
prescribed by the law, except fo r  the presum ed ones. Lack o f  any o f  the 
essential elements shall render a  draft null and void The exception is a blank 
draft ("blanko menica"). A blank draft contains only minimum o f  the 
essential elements with the authorization given to the ¡subsequent] holder of 
the draft to fill  in the remaining essential elements, in accordance with the 
agreement with the issuer o f  the draft.

Sa sedma Odeljenja za pnvredne sporove I 'iieg pnvrednog suda odrianoj 18.111998 
godme zauzetje  pravni slav da se biankó menica moie popunili po osnovu ovlaicenja na 
cnos dugó koji mje veci od limmranog na b/anketu menice. To je  limit oznacen na 
poreskom delu blankeia. A a ovaj nácin punovaznosl menice j e  uslovljena placanjem 
poreza
He Julim Zakón o menta i  ceku ne sadrii odredbu íz kője bi proizlazilo da pravna 
valjanost menice zavisi od piac unja poreza Da bi se menicno pismeno smatralo memeom. 
mura da sadrii sve bilne elemente propisane zakonom ősim pretpostavljenih Menica moie 
bili napisana i na obicnoj hartiji

Upresudi Saveznog suda Jugoslavije Gprs 4 l ‘89 o d  12.4.1990. godme zauzet je  slav da 
menica kao strogo/ormaim papír mora sadriavan propisane bűne sastojke Po Zalonu o 
mentei, valjanost menice n je  uslovljena ispisivanjem na odredenom materjalu nm nekim 
posebmm nacmom formuhsanja letsia Meniéni blanketi. formulán, sluze da se reduciraju 
slucajevi mitavosn menice zbog propusta da se naznace svi bum mernem elementi 
Savtzm sudje slanoviSta da se upotrebom meniimh blankeia pruza olaksica uprometu. 
jer se kupovmom odreJenog memínog blankeia aulomatski uplacuje i porez na promet 
menice. obzirom da je  sadrian u kupovnoj cem blankeia Medutim, valjanost menice ne 
moie zavisiti od tóga da li j e  propisam porez piacén. Upotreba odredenog memenog 
blankeia mje iislov valjanosti menice.

Menice su kod nos najíetce koriicene kao sredstvo obezbedenja izvrienja ugovora i to 
uglavnom ugovora o kredilu

Iz svih reíemh razloga smatram da je  potrebno íz menni dosadainji slav sudske prakse 
ovog suda da se biankó menica ne moie popuniti po  osnovu ovlaicenja na íznos duga koji 
mje veci od limmranog na b/anketu menice u poreskom delu. Na ovaj nácin bi se posligla 
efikasnost uloge menice u savreme nőm pravnom prometu u kojem ona dobija sve veci
znacaj
Predlaiem da növi slav ovako glasi:
Pravna valjanost menice, pa i biankó menice ne zavisi o d  tznosa oznacenog na 
jedmsn enom memenom b/anketu u poreskom delu. "



According to the provisions o f  the Low on Drafts, the essential elements 
o f  a  hill o f  exchange are:

- the term "draft" inserted into the body o f  the instrument and 
expressed in the language employed in drawing up the instrument; K

- an unconditional order to pay a determinate sum o f  money,
- the name o f  the person who is to pay (payor),
- a  statement o f  the time when payment is to he made,
- a  statement o f  the place where payment is to he made,
- the name o f  the person to whom or to whose order payment is to be

made,
- a  statement o f  the date and o f  the place where the hill is issued and
- the signature o f  the person who issues the bill (drawer).
In the case o f  a  promissory note the essential elements are:
- the term "draft" inserted into the body o f  the instrument and 

expressed in the language employed in drawing up the instrument,
- an unconditional promise to pay a  determinate sum o f  money,
- a  statement o f  the time when the payment is to be made.
- a statement o f  the place where payment is to be made.
- the name o f  the person to whom or to whose order payment is to be

made,
• a  statement o f  the date and o f  the place where the bill is issued and
- the signature o f  the person who issues the bill (maker).
I f  a draft does not specify the time o f  payment, it shall nonetheless be 

valid and it shall be deemed to mature at sight. I f  the place ofpayment is not 
specified, a draft shall also be valid and payable in the place stated beside the 
drawee's signature. I f  the place o f  issuance is not specified, a draft shall be 
valid and deemed to be issued in the place stated beside the drawer's 
signature.

A blank draft is a  draft which in the moment o f  issuance, by the will o f  
the issuer does not contain all essential elements, and is handed over to the 
creditor with the authorization to fill  it in according to the agreement with the 
issuer. Specific objections [that may be raised by the issuer] for this kind o f  
draft are absence o f  the will to establish the draft obligation, filling o f  the 
blank draft contrary’ to the agreement with the issuer or terms and conditions 
o f  the underlying transaction, nullity o f  the underlying transaction on the 
basis o f  which the draft was issued, objection that the draft was issued as

2,12 As explained hercinbelow, Serbian courts have interpreted this provision in such a way 
that this docs not mean that a draft can solely be made on a pre-pnnted document (».<.. 
form), but any writing containing the prescribed elements may suffice



deposit or guarantee, and objections o f  alteration or forging o f llw 
instrument.' 3

l )

In Serbian la» and judicial practice it is presumed (hat a draft document truly represents 
the genuine »ill of the issuer of a draft. Accordingly, when a blank draft is handed over to 
the creditor, there is a legal presumption that the holder o f  the draft is authorized to fill in 
all the remaining essential elements o f  the draft To prevent collection on such a draft, the 
issuer thereof must pros e mala fides (had faith) o f  the draft holder, i.e . those elements of 
the draft inserted by the holder do not correspond to the true will o f  its issuer 
In one case the Higher Commercial Court was faced with a dispute involving realization of 
Ызпк promissory notes which »ere allegedly inadequately filled out by their holder On 
this ground the issuet o f the promissory notes sought a court decision prohibiting 
collection on the disputed promissory notes The court held that it is presumed that the «ill 
of the issuer of a draft is adequately stated in the draft document when it is submined to 
the organ for compulsory collection and that the burden o f  proving the contrary is on the 
draft debtor and not on the draft holder Since the draft debtor sought a court decision 
prohibiting realization of the promissory notes based on the allegation that he had issued 
blank promissory notes leaving some o f  the essential draft elements open and that the 
holder of die promissory notes had abused that fact by try ing to use the notes for collection 
of another claim and not of the claim for whose security the notes were issued, the court 
held that il was on the draft-debtor to prove abuse o f  the draft and all the elements in order 
to prevent enforced collection See Decision o f  the Higher Commercial Court, li  
2795/2006(2) of 20 December 2006.
The paraphrased part o f the decision in Serbian language reads as follows „Kaka se kod 
тетсе тек pretpostavlja da je volja cdavaoca ona koja je  napisana и menicnom 
pismerm и momenlu kada se memea upolrehljava kod organa prmudne naplóié, lője teret 
dokazrvanja cmjenica о tome da volja izdavaoca memce mje onakva kako и menicnom 
pismerm stoji inek na menicnom duzniku, a ne na imaocu memce.'
The same line of reasoning was also accepted in a judgment of the Higher Commercial 
Court of 22 March 2007. in a dispute concerning the validity of blank drafts that had been 
allegedly filled contrary to the true intention of their issuer. In the judgment the court 
staled that blank drafts are very commonly used in commercial practice Such drafts arc 
valid even if at the moment o f their issuance they are lacking one or more of the 
prescribed essential elements, since il is presumed that the person who issues such a draft 
authorizes the good faith holder to fill in the missing elements.
On the other hand, blank drafts are subject to the legal presumption that, following their 
filling, they adequately represent the true intention of their issuer However, in order to 
facilitate trading with blank drafts it was necessary to supply the above-mentioned legal 
presum puon with the element of good faith, where under the said presumption applies only 
to good faith holders of blank drafts Consequently, a blank draft filled by its holder with 
an essential draft element that by its content docs not correspond to the true will of its 
issuer is null and void See Judgment o f the Higher Commercial Court P i 10873/2006 of 
22 March 2007.
The paraphrased holding in Serbian language reads as follows: "Niitava je  mentca и kojoj 
je njen imalac uneo neki od hnnih mememh elemenala. kojt po  svojoj sadritm ne 
odgovara srvarnoj voljl njenog izdavaoca."



The decision on uniform draft fo rrrt"  provides that the draft blanket 
consists o f  the draft and the tax part In the tax part r/f the draft blanket a  
imprinted the amount under which the blanket is handed over to the 
beneficiary. That means that the tax is paid when purchasing the blanket In 
the draft part o f  the blanket are imprinted certain essential element-, o f  the 
draft, with the space left fo r  filling in o f  other essential elements

The uniform draft blanket reduces the possibility o f nullity o f  a draft 
due to the omission o f  certain essential elements o f  a draft on its issuing, and 
thus facilitates issuance o f  blank drafts

[  J
The position o f  the National Bank o f  Serbia is that the validity o f  a draft 

is contingent on the payment o f  lax.
[■■■]
A t the session o f  the Department fo r  Commercial Litigation o f  the 

Higher Commercial Court held on 18 November 1998. the legal passion 
accepted was that a blank draft may be filled  m only on the basis o f  an 
authorization up to the amount not exceeding that specified on the draft 
blanket. That is the limit imprinted on the ta t part o f  the blanket In inis * ay 
the validity o f  a  draft was conditioned with payment o f  the tax.

However, the Law on Drafts does not contain any provision stating that 
the validity o f  a draft depends on payment o f  tax. In order fo r  a writing to 
constitute a  draft, it has to contain all essential elements prescribed by the 
law, except fo r  the presumed ones. Thus, a draft may be written on a  plain 
piece o f  paper

[...]
[AccordinglyI in the judgment o f  the Yugoslav Federal Court Gprs. 

41/89 o f  ¡2 April 1990 the position accepted was that a draft as a  srricth 
form al instrument must contain all prescribed essential elements. Per the Lay* 
on Drafts, the validity o f  a draft is not contingent upon writing on certain 
material or upon use o f  some particular wording Draft blankets [and] forms 
serve only to reduce cases o f  drafts ' nullity due to the omission o f  certain 
essential elements. [...]. The court held that use o f  draft blankets serves [only] 214

214 "Odluka o jedinstvenom mtmenom blanketu" (Official Gazelle o f  FRY no. 29rV4. Official 
Herald o f  Serbia no 39/04) This regulators decision sets our the outlook and form of the 
pre-prmted draft blanket ("menu'm blanket"!, which is printed b> the National Bank of 
Serbia The blanket may be bought in the branch offices of the National Bank ot Serbia, as 
well as in most o f  commercial banks and even in some bookshops However, use o f  the 
blanket is not a precondition for the validity of a draft, provided that the conditions set out 
by the law are satisfied. See in/ra text about the judgment of the Yugoslav Federal Court. 
Gprs. 41/89 o f  12 April 1990



<j.\ an  .11. /  to  trade. s in ce  b y  purchasing , .1 c e r iu m  «/?•«tfi blanket the purchaser 
autom atically pays th e  tax  w h ich  is in ch n lc il in the  b lanket 's price However 
the va lid ity  o f a  d ra ft m ay  no t d e p e n d  o n  p a ym en t o f  lax / Thus. J the me nf 
draft blankets is not a  co n d itio n  fo r  the  v a lid ity  o l drafts

(■ 7
Drafts a rc  in S erb ia  m o s tly  u se d  a s  a  m eans o f  securing the 

perform ance o l co n tra c tu a l o b lig a tio n s , m o st o ften  linked In ere,In 
agreem ents

[ J
F or the  a b o ve  reasons. I b e lie v e  th a t th e  ea r lie r  ¡yosition o f  [ ...j thii 

C ourt that a  b lank dra ft nun- no t b e  f i l le d  in  so  th a t the  su m  o f  the draft would 
exceed  the  a m oun t im p rin ted  o n to  th e  ta x  p a r t  o f  the  blanket should he 
m odified  This is the  to ken  o f  e n h a n c in g  th e  m o re  effic ien t exploitation of 
drafts m  co n tem p o ra ry  leg a l tra n sa c tio n s, in  th e  con tex t o f  which the 
im portance o f d ra fts  is increasing .

1 p ro p o se  the  new leg a l p o s i t io n  to  r e a d  a s  fo llo w s:
I a h d ity  o f  a  draft, in c lu d in g  b la n k  dra fts, d o es  no t depend on the 

am ount im prin ted  on  th e  ta x  p a r t  o f  th e  u n ifo rm  d ra ft blanket."
This case c lea rly  d isp la y s  th a t m o d em  co m m erce  requires that a draft 

could be m ade even  on a  s im p le  p ie c e  o f  p ap er; thus the courts legitimately 
felt that the law shou ld  be in te rp re ted  in tha t w ay w hich  gave a green light 
to  the enforcem ent o f  m in im ally  fo rm al d ra fts . A t the  sam e tim e, this decision 
is also a  superb  p ro o f  o f  th e  in c reased  ro le  o f  court decisions in shaping the 
contours o f  law ; ob v io u sly , th e  law  o n  d ra fts  becam e radically different after 
this position  was pub lic ized . A s  fa r a s  d ra fts  -  a s  su i generis  transactions - 
are concerned , it is o b v io u s th a t th e  r ig h ts  based  on drafts can easily and 
sw iftly be enforced  in S erb ia  an d  p e rh ap s  th ey  rep resen t that particular type of 
rights the  enforcem ent o f  w h ich  faces  th e  few est o b s tac le s  in real life.

6.2. The Principle o f  S tric t F orm ality
The princip le  o f  s tric t fo rm a lity  m ean s  tha t in dealing with drafts 

deadlines and  draft ac tio n s m ust be  s tr ic tly  o b se rv ed  o r carried out in order to 
preserve d raft-re la ted  righ ts . T hus, a  d ra f t-c re d ito r  is obliged to present the 
draft fo r paym ent w ithin the  tim e  o f  p ay m en t, an d  in the  case o f  non-payment 
to lodge a p ro test aga inst the  d ra ft. I f  th ese  req u irem en ts  a re  not observed, the 
draft becom es inopera tive  to w ard s re co u rse  d eb to rs .24i In one o f  its decisions 
the Serbian S u p rem e C ourt p ro c la im ed  e x a c tly  th is, o b v io u sly  to stress the

Recourse debtors (“regresni d u im e i) arc endorsers, drawers and other puriies liable Id 
payment but the issuer See art 42 Law on Drafts.



im p o r ta n c e  o f  th w  v e n e ra b le  p rincip le  o f  draft t *  “  in -Ьщ ** obim>1f 
a m i d e f e n d a n t  h a d  c o n c lu d e d  a  credit m  the <*** «  .. *
p l a i n t i f f  e x te n d e d  a  c red it to  ihe defender* »ho .n  -urn m itn r« d  W  
to  th e  p l a in t i f f  ax  se c u rity  H o w ev er ipr>n th ^ r  i».- .r - . h* in *  . . . .  -».• 
p a id  a n d  th e  p la in t i f f  fa iled  to  protect -hem ,n .m# rm .... „ h«* ten
ih e  c o u r t  h e ld  th a t th e  p la in tif f  had an  right щ  « e h  p*vmea* i f  + -  jn ftx  -rnm 
th e  d e f e n d a n t  The d e fe n d a n t wax a r e c o u n t  Ж *  <“ r  -m  i g m.  
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l ia b le  to  th e  h o ld e r  o f  d ra fts  ;n le lv  i f  the .nndirinns for o M n  o f t e n « V  
d e b to r s  h a d  e x is te d  H o w ev e r, the plaintiff. *  be ■* feim g ..
p r o te s t  th e  d r a f t s  in  tim e  iost he  I n f t  re t e u )  пфт цт т Ь  t e  

d e f e n d a n t / '

6 .3 .  T h e  P r i n c ip l e  o f  I n c o rp o ra t io n
In  i ts  p ro c e d u ra l  sense , the pnncio le  of пелгрпг—  « н  tm  

u n d e r ta k in g  o f  an> d ra f t - rd a le d  action  presum es -he s e e n  a d
p r e s e n ta t i o n  o f  th e  d ra f t  d o c u m e n t ■ vntm g n e o m ------ i ............................

p r a c t ic e  o f  S e r b ia n  c o u r ts  has been Л о т е  T teer <mcd»
a p p l i e d ,  th u s  le a d in g  to  th e  resu lt d o t  plar
p o s s e s s io n  o f  th e  d ra f t  d o c u m e n t w ere pa- r -  . 4 •

th e i r  d r a f t - r e la te d  r ig h ts , in c lu d in g  tiling  o f  the Jn r?  жтюп
T h is  p o s i t io n  w a s  a lso  expressed  :n one J r .  - -  'e  

S u p r e m e  C o u r t  c o n c e rn in g  a  d isp u te  relating > nc-col -  '  *
o f  e x c h a n g e . :w  F o llo w in g  th e  cred ito r - presentation о  v
S e r v ic e  fo r  P a y m e n t  O p e ra tio n s  V'Siuzro : j  u:r. - - .  
th e y  w e r e  s e iz e d  by th e  p o lic e  officials on  ’h e  m ?  >i пс .re ­
o r d e r e d  by th e  C o m m e rc ia l  C o u rt or ' 
d i s p u te d  b i l l s  of e x c h a n g e s  a lthougn  nciu n  nc л  
th e  c r e d i to r  h a d  n o  o th e r  c h o ic e  bu t to lodge a - am: » • -
th e  b a s is  o f  p h o to c o p ie s  o f  th e  b ills . Lower eouxts -e o ' .  a . /  »ere
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well-founded, finding that the plaintiff's locus standi was based on the fact 
that the originals of the hills were presented to the Service for Payment 
Operations, that the plaintiff had established him self as the lawful holder of 
the bills, that he had neither lost or destroyed the bills, nor were they stolen 
from him. and that he could not present the originals since they were lost offer 
their seizure by the police. Hence, the lower courts held that in such n ease 
presentation of the photocopies of the hills o f exchange was sufficient for 
realisation of the draff-related rights. The Supreme Court, however, was of the 
opinion that the lower courts had wrongfully applied the pertaining 
substantiv e law.

The court stated that one of the basic principles o f the Law on Drafts is 
the principle of incorporation, which contains two important elements. First, 
it means that draft-related statements made outside o f  the draft document have 
no legal effect. Secondly, the holder o f a draft may not exercise his draft- 
related rights without the presentation o f  the draft document to the draft 
debtor.'”  Accordingly, the court stressed that the existence o f a draft cannot 
be proven by any other means but by the draft document itself. Each draft- 
related action presupposes the existence and the presentation of the draft 
document. Since the recourse claim constitutes a draft-related action, it 
presupposes the existence of the draft document as well. Therefore, as the 
court concluded -  since the plaintiff did not possess the draft documents he 
could not exercise his drafts-related rights either, i.e., he could not 
successfully file the drafts-related claim .'50 Thus, filing o f  the draft claim on

*" Id The above paraphrased pan of the decision in Serbian language reads as follows 
.Jedno od osnovmh nacela no kojima se zasnrva menicno p ra vo je  nacelo inkorporaci/e 
One je  i osnov na'seg menicnog prava. Sam nazrv ovog nacela objainjava da ova 
osobenosi sadrzi и sebi dva znacajna momenta. Jedan koji ukazuje da menidno-pravne 
ejavt date van memcnog-pravnog pismena ne protzvode pravni ucinak i drugo. da 
memcm pen erdae zakonin unalac menice ne mode ostvanu prava iz menirr ako istu ne 
podnese duzniku "

“v Id The above paraphrased pan o f  the decision in Serbian language reads as follows 
"Polazeci od ovog menicnog nacela iz ciliramh odredaba Zakona о menici того se 
zaUjudm da nacelo mlorporacije da se poslojanje pravnog osnova i njegovo dokazivanje 
zasnnaju i da se pravni posao menice ne mote dokazivali drugim pravnim sredstvima do 
samun menidmm ptsmenom. vati и svakoj fazt realizacje menidmh prava. Svaka meniina 
radnja podrazwneva poslojanje i prezenlaciju menldnog pismena. Podnela lutba, it ovom 
slucaju regresna predsiavlja memino-pravnu radnju. a  posiupanje p o  njoj moguce jt  
samo и slucaju menicnog pismena Iz dmjenice da luiilac ne poseduje memdnu ispravu 
proaJazi do on ne mote sa uspehom osivarin prava iz menilno-pravnog posla. odnosno 
ne mote sa uspehom podnosili meniinu lutbu PodnoSenje menidne In:lie na osnovu 
foiokopija menice и direkinoj je  suproinosii sa navedenim menidnim nadelom (I.e., 
nacelom inkorporaejej kako se osnovano i и rev lz ji luienog I и za/uevu za zatlilu



( h . i p l c r  N i n e .  E n f o r c e m e n t  o f  C o n t f a c H  in  S e r t iM  ____________________ r j  |

the basis o f  the photocopies o f the bills of exchange w■<■■ characterized is 
being directly contrary to the principle of incorporation Finally -,>,r 
cxplnined that the plaintiff ought to have initiated proceedina . for lt ,.r
o f the lost hills o f exchanges, wherein he would have obtained a coart 
decision that would have served that purpose However, since he had failed -n 
initiate such proceedings and was not in the possession o f the hi . ,f 
exchange, he could not be considered the lawful holder o f the bill-, n --•? 
sense o f the Law on Drafts.* 2

The Yugoslav Federal Court in its judgment o f 28 December 2000 
reversed this seemingly harsh and probably unjust judgment o f the Serbian 
Supreme C o u r t . I n  its judgment the court held that the principle 
incorporation is not violated when, at the time o f filing of the draft claim, -he 
holder o f the drafts does not possess the originals but only their photocopte 
if the loss o f  the originals occurred due to the gross negligence o f state 
organs.254 In the words o f  the court:

"The standing o f  the Supreme court that in this case the principle t 
incorporation, as one o f  the basic principles o f  draft law. was violated 
because the p la in tiff d id  not have the possibility to enforce bis - ourt
without the draft document, is unfounded in the present proceedings. In the

zakonitosti ukazuje. Folokopija. u ovnm sluca/u. note  da predslavl/a samo dokacno 
sredstvo. ah njom se ne dokazuje poslo/anje memcno-pravnog posta.

251 See id
251 See id. The above /Kiraphrased pari o j the decision i/i Serbian language reads as follows: 

„Dejstva nacela inkorporaeije zakonodavac je  ublazio insiuuium amuruzacue * u . . -  
Ovaj postupak (Clan 90 Zakona o mema), vodi se u sluia/u nesuinka mema, i to na 
zahlev imaoca menice di nekog drugog tica kome "na osnuvu ove m em a pripaaa >< i 
pravo" ijavlja  se kao izuzelak od nacela inkorporaeije. Km. ova/ posmpux tin c 
poverilac. Istina. oviaScenja su mu na osnuvu amorlizaaone ispruve umaniena. je r  tsplatm
mote Irazili samo od akceptanla (dan 9C). odnosno irasama pod usiunma c  ¿lami  ‘l  Wan
2 Zakona o mema. Znaói. u sluca/u nesiania menice. bez obzira dula iumc i '*z 
nestala pretposlavljeni menUni poverilac svo/a memcna pmva maze m i m «—  *» >smm  
amorlizaaone isprave koju je  ishodovao u vanparmenum pvsiupku jmoruzaci/e memce a 
smislu dana 90 Zakona o mema Kako je  luzdac propuslio da kurisn prosa ia ■■ nu ■ 
ovom osnovu pnpadaju. kako ilakle ne posedu/e m me menu isprasu. m odlwa o 
amorltzaajl, lo se isli ne mate smalran zakomlim imaocem me nice it smisiu ami ‘ 
Zakona o mema, iui koju dryemeu osnovano ukazu/u tuzem u rtvizyi . ovni tu: *
zahlevu :a  zaStitu zakonosii. To dalje znact da luzdac nema jbrmalnu legilimac u j ow 
/ktrnia. "

:M Judgment o f  the Federal Court o f the Federal Republic of Yugoslavia 44.2iV0 ot -S 
December 2000

1M See nl



/»nviv./oio it wav lictermined that the plaintiff had possession ns the lawful 
holder .>• tlh. drafts, that he had presented the originals for collection to the 
Servkx lor Payment Operations, that the drafts had been accepted for 
payment w ithout objection, and that receipt in that regard had been issued to 
tin plaintiff b\- the Sen-ice.'"

( ■ )
Since the drafts had not been taken from the plaintiff, nor had they been 

stolen from or lost by him. and since he had presented I he originals o f the 
drafts to the competent stale sen-ice. the p la in tiff could not bear the risk of 
their potential loss due to the obvious gross negligence o f  stale organs after 
the moment o f  the presentation o f  the drafts fo r  collection and their 
acceptance hr the competent slate sendee for paym ent operations.25('

I - ]  '
Accordingly, the court is obliged to provide the p laintiff with the 

protection o f his draft-related rights. [This is especially so] since the 
indication o f receipt supplied by the Service fo r  Payment Operations on the 
face o f the presented drafts beyond any doubt evidences that the plaintiff had 
been in the possession o f  the drafts and that he had initiated, in accordance 
w ith the principle o f  incorporation, a collection procedure, i.e., a procedure 
tor realization o f  his draft-related rights on the basis o f  the draft 
document

~ See id The above quoted text in Serbian language reads as follows ..StanmiiU 
reicijskog sudj daje u konkretnom slucaju povredeno nacelo inkorporacije, kao osnovno 
nacelo memcnog praea. je r  tuzilac nema moguinost da he: memcnog pismena sudskim 
ptaem osnan svoje pravo. nema uporiita u utvrdenom cinjemcnom stanju u sprovedenom 
postupku Ovo so razloga ito je  u postupku nesumnjivo ulvrdeno da je  tuiilac kao zakomti 
imalac predmeuuh memca bio u posedu mentca. da je  originate menica prezenurao na 
naplatu po njihowm dospecu nadteznoj Sluibi :a  ptatm  promel. da su menice pnmtjene 
be: pngovora na naplatu o cemu je  luiiocu izdata uredna polvrda od slrane Sluzbe :a 
plaini promel ~

!" Id The above quoted text in Serbian language reads as follows: ..Kako menice msu 
oduzete od luzioca. mu su mu ukradene th ih je  on izgubio, vec j e  ongmalne memet 
predao nadteznoj sluzbi to tuzilac od momenta uredne predaje menica na naplalu i 
prihalanja lib memca od strane ovlaicenog lieu nadletne S lu ite  :a  platm promel nt 
maze snosm reik eventualnog daljeg nastanka menica usled. u ovom sludaju, odigledne 
krajnje nemarnosli drzavnih organa. 44

~ Id The above quoted text o f the decision in Serbian language reads as follows. „Prana 
tome, sud je  duzan da tuiiocu u konkretnom sluiaju pru ii zaStilu njegovog menilnog 
prana, jer potrrda Sluzbe za ptatm promel o  predatun originalima menica na nestimi\ji‘ 
naim dokazuje da je  tuzilac bio u posedu menica i da j e  prem a node hi inkorporacije i 
Itokrenuo posiupak naptaie memca, odnosno realizacije svog menitnog prava na osnoi ii 
memCnog pismena.44



This case is a good illustration of the needed flexibility o f Serbian 
courts, as well as the increased importance o f  courts

6.4. F .rceptiorn to S trict Form ality Rales m F n f n r r r m m t  of Drafts 
6.4.1. R ealization o f N on-Protested Drafts

Although in Serbia drafts are treated as stnctly formal r-mrre-r-, v.ih 
practice o f  Serbian courts and texts of relevant laws tend to relieve realization 
(i.e., enforcement) o f  drafts of unnecessary burdening formalities Thus, 
protesting o f a draft is not a pre-condition for realization of Iraft-re ared nzr.r ■ 
toward the main draft debtor and his guarantor by avai hem  narrer 
••avaliser").25* The protest o f  a draft is needed only for preser. «tor; of 
recourse rights, i.e., for filing o f the draft claim against recourse iec* n  In 
other words, protest o f  a draft is not prerequisite for realization • j  draft 
against the main draft debtor and avaliser. However, it is possible •haï cour * 31

251 In England terms "aval" and avaliser arc used to designate i person »no -act- «  - ,  
bill o f  exchange In the United Slates Article mturm Commerçât Cade, «then
regulates negoliable mstruments. a parts signing l  negonaolc n o t a n t  as urr- 
named as accommodation pans (s. 3-4191
In Serbian law, payment o f  a draft ma> be secured ns mai or me store Jrxt s-- x u 
part thereof Thus, a\al represents a type o f  draft -.uien vherefrv tie U
(i.e . avaliser) guarantees to the draft creditor that he vill pa\ the drart he drawer -r 
other potential draft debtors, does not pa> the draft upon ns mnortv re uva -er s 
liability is equal to that o f  the person tor whom it made the guarantee 7» moi y - r  >
31 o f  the Law on Drafts Moreover, in the opinion of courts -n Senna me a v ise r  -> a-o  
liable for the damage a draft creditor may sustain due o the ec u' n aav r w i  me ax".

Thus, in one case the Supreme Court o f  Serbia held ’dial the lamin' >t "e ue’cnuact »  
avaliser is based on article 31 o f  the Law on Drafts, according »  ».Hen me avaliser t» 
liable in the same manner as the person for whom it gave the avai. w m sis obligation 
being independent and valid even when the obligation guarantees! 'or .» uud a»l void :br 
any reason, except for some formal ooes Accordingly die court held dut the Arwxlant a> 
avaliscr is liable equally as the mam draft debtor his obligation is ikfcpcn^ait and 
therefore he is liable for all consequences of the JcIjv to pavmcni ot the draft xtxhjic 
including the possible damage plamuff had suffered due to the delayed pavmeiu lAvi'ion 
o f  the Supreme Court o f  Serbia P Rev 3 lb i% of 10 duly I'**'
The paraphrased holding in Serbian language reads as ibllows “ T u S e m  tx> j s a u s t a  

odgom ra kao i glavm Jicnik. n/egova o& nm i j<  acuvuno. te on » mi sve posleJice 
:bog itocnje u phean ju  no w ane obaseze. Ho zmnot Ja ttedae oJ acenog too  W o r e  
made poiriciw iti i Stetu :bog doerye u ploeon/u nonane obantze
However, when a draft contains "no protest clause' it relinquishes its holder from the 
obligation to protest it in case o f  non-acceptance or non-payment in order to preserve the 
recourse rights towards the recourse debtors Nee below under h o lin g  5 4 2 ~ \o  protest 
Clauses.“



decision* contradict wtch o lb n  a« they arc not ftuthoritatre« prcrciV-': 
tincc there i* a p a r in the law on thi* point Tbm. higher erairt* thruM S r . 

the right and they do fill three p a r '
The 'supreme l oiirt wa* fared in one cate  with a rfriprat 

renlizntion of non-pro) e e l cd draft* toward the main draft deh*nr w*l 
a \a lien  d e  the defendant*) Upon tl>cir maturit) the draft* m -.- r f  
uncollected since no fund* were Readable on the account* of the defen*ri 
Thereafter, however. the draft-creditor (plaintiff) failed to proteu the Jnft 
M)Cr enmc time, when sufficient funds became available on the account • 
the main debtor and the avaliscr. the draft-creditor lodged a draft (lam 
against them seeking realization o f  the drafts. Ihc defendants. ho**ev«r 
objected that the p la in tiffs  claim  was precluded since the drafts had not lew 
protested I owet courts rejected the argument o f  the defendants and ordered 
them to pay on the drafts: their position was upheld b> the Serbian 
C ourt w hich reasoned that the protesting o f  a draft is not a prc-condmor tW 
realization of draft-related rights toward the main draft-debtor and his avalise 
since the protest o f a draft is needed only for preservation o f recourse nght 
i.c.. lor filing of the draft claim  against recourse debtors.261

0.4.2. “No p ro test"  C lauses
When a draft contains a clause "no protest'', "without protest' or 

another clause with sim ilar m eaning, it relinquishes its holder from the 
obligation to protest it in case o f  non-acceptance or non-payment in order v 
preserve the recourse rights towards the recourse debtors. Moreover, no 
notification in that regard is required for exercising o f  recourse rights.

This standing was supported in a judgm ent o f  the Higher Commerun 
Court o f  14 March |9 9 5 .Jt: The case concerned realization o ften  SIS 
exchange containing "no protest" clauses. Upon the maturit) ot the bills, iv 
creditor had duly presented them for paym ent. However, since there were*' 
funds on tlie accounts o f  tltc debtors, the collection remained unsuvewfw 
After some lime. the creditor attem pted new collection against the revv*-* 
debtors, tins lime b> lodging the drafts claim . Defendants objected that *  
plaintiff should not be allowed to seek paym ent from the recourse ¿rbs*

*“ Decision ol llit Supreme C ouil o l liic Republic ut Scibia f*icv 47&*N> ol **•
"  See ul I tic above pa/aplifascd pail o l llic decision m Sciblan language i«*b a  to*«» 

~Litu\ u i utnuovaiije mtiuimh /ifm u  f/cnui gUuu>m Juiiulu I lyegovua a»uuai *■- 
/jti ilujJmj /uoinhotuiiji menne. j t r  se /teuieil menne vrii s a w  10J 1 m m i , -  • 
pram odnomu iuUi pudnuSenju me nunc lutbe proUv regreuuh JutaUu 
Judgment o l tiic Higlici ( ummcretal C uuil IV 1252 V5 o f  14 Mareh Ivuv
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could not have been unaw are o f  the  fact tha t th e  p e rso n  sign ing  and handing 
him over the promissory no tes w as n o  lo n g e r au th o rized  to  represent the 
p la in tif f / Therefore. by accep ting  the p ro m isso ry  n o tes  the defendant acted 
without due diligence and th u s th e  p la in t i f f s  request for annulm ent o f the 
promissory notes was declared w ell founded .26*

A ssignm ent o f  C la im s 
'.1 .  Legislative O verview

The legal fram ew ork fo r a s s ig n m e n t o f  c la im s 267 ("usiupanje 
potrazh'anja") is prov ided for in a rtic le s  4 3 6 -4 4 5  o f  the  Serbian Law on 
Obligations.2*8 A ccording to  these  prov isions, the  assig n o r m ay by contract 
assign his claim  to  the assignee, un less (i) th e  law  b an s assignm ent o f  such a 
claim. (¡¡) the claim  is associa ted  w ith  the  a s s ig n o r 's  personal capacities, or 
(iiii the claim is by its nature non -transferab le . M oreover, the  claim  may not 
be assigned when assignor and th e  d eb to r ag reed  th a t a  claim  is non- 
transferable without the d eb to r 's  p rio r co n sen t.269 T ogether w ith  the assigned 
claim accessory rights such a s  priority' in co llec tio n , m ortgage, pledge, 
surety , interest, or contractual penalty  -  a re  a lso  transfe rred  to  the assignee. 
However, a pledged item m ay be h anded  o v e r  to  th e  assignee only if the 
pledgor consents thereto.2711 A lthough the d e b to r 's  c o n sen t is not required for 
the assignment o f  a claim , the  ass ig n o r is o b lig ed  to  n o tify  the  debtor o f the 
assignment.2' 1 The d e b to rs  fu lfillm ent o f  a  c la im  to  th e  assignor prior to the

~u Id. The plainiifT was also entitled to reimbursement o f  the funds Iransfcrred lo the 
defendant on the basis of the annulled promissory notes 

' Assignmeni oTclaims mosi often relates to the assignment o f monetary claims, bui may 
also relaie lo the assignmeni of non-monelary claims (e.g.. delivery of certain movable oi 
immos able, or carry mg ou! o f certain work)

' J Zakon o obligacionim odnosimiC (Sluzbeni hs! SFRJ br. 29/78. 39 85. -15/89 -  odlula 
L'SJ 1 57/89. Slicbeni list SRJ br 31/931 Sutbem. list SCG br. 1/2003 -  Ustavna povelja) 
Id an 436 See also Oliver B Antic , IluaBaBIC, Dorde NlKOLlC, SLOBODAN Paunov, 
Milan Slbic. „GradasskoRrav i f  [Civil Law) (Projuris and Privredni savetnik, Beograd, 
2003), ai 286 (hereinafter: Amid el a l , Gradansko pravo) and LjubiSa MILOSEVIC 
J)blk;ach>so rRAV<r [Law on Obliganons) (Savrcmena adminisiraeija, Beograd, 1982), 
ai 276-77 (hereinafter Milosevic, Obligaciono pravo).

270 Id an 437(1-2)

fhe Law on Obligations does noi specify the form o f notification, however, legal literaiutc 
says that ii can be done in any form See MiloScvid, Obliguciono pravo, al 276.



C h a p t e r  N i n e  E n f o r c e m e n t  o f  C o n t r a c t  in  S e r b i a

n o tifica tio n  o f  a ss ig n m en t is valid  and relinquishes the debtor frorr, - 
o b lig a tio n , p rov id ed  that he w as unaware o f  the assignm ent

W hen a ss ig n m en t is  m ade against consideration, the \ ^.-or ir -
for the e x is te n c e  o f  the a ssign ed  cla im  at the m om ent o f  the assignm ent 
outdated  so lu tio n s  hardly fit m od em  com m erce On the 'her hand, -he 
a ss ig n o r  is liab le  for the co llectab ility  o f  the assigned claim , interest ind 
p o ss ib le  ex p e n se s , w h en  this w as agreed upon, but on ly  up to he imi unt -e  
rece ived  from  the a ss ig n ee . T he law  m andates that the parties mas sr.« 
contract a h igh er lev e l o f  liability.

The L aw  on  O b liga tion s provides for three special types o f  ass gnment 
In ca se  o f  a ss ig n m e n t f o r  sa tis fa c tio n  ( "ustupanje um esto 1 .pu n ier i r  
a ss ig n o r  a ss ig n s  h is c la im , or a part thereof, to his creditor as saris ractic.n 
his d eb t tow ard  the creditor. A t the m om ent o f  the assignm ent, the assignor . 
o b lig a tio n  tow ard h is creditor is  reduced by the am ount o f  the assigned  
c la im .272 273 274 W ith the a ss ig n m e n t f o r  co lle c tio n  ("ustupanje ra tli n a p ta cr  .n u r  . 
the a ss ig n o r ’s  o b lig a tio n  tow ard his creditor (i.e .. assign ee  1 5 reduced ;r 
after the a s s ig n e e  has co lle c te d  on the assigned  cia im . in both cases. _rs 
a ss ig n ee  is o b lig e d  to  hand over  to  the assign or ail co llected  amounts 
e x c e e d in g  the am ount o f  h is c la im  toward the assignor.' Finally rnreugn t .c 
a ss ig n m e n t a s  s e c u r ity  (" u stu p a n je  ra d i o b ezb ed en ja “ ) the assignor assign s so 
the a ss ig n e e  h is c la im  as a security for the a ss ign ee 's  claim  towarc n m  -  
su ch  a c a se , an a ss ig n e e  is o b lig ed  to  care for co llection  o f  the assigned  
p led g ed ) c la im  w ith  the care o f  the d iligen t (business) person, anti follow ing

272 Id art 438
273 Id. art. 442-443
;,J Thus, an assignment agreement whereby ihc parties agree that at the momer-i o: :■ 

formation the assignor is freed from certain obligation towards the assignee s  treated e- 
assignment for satisfaction This view was supported in a judgment of the Higner 
Commercial Court o f  5 September 2005 The court held that the lower court 3ad V e­
in istaken when it found the disputed assignment agreement to be assignment tor coileccor. 
whereunder the assignor's obligation toward the assignee becomes terminated only afrer 
the assignee has collected the assigned claim Since the agreement pros idee in is an vie 
two that by its formation obligations o f the assignor toward the assignee were e\tmg -idvd  
the court concluded that it actually constituted assignment for sansfacnon Accordingly, 
the assignor was freed front his obligation toward the assignee in the moment 01 the 
conclusion o f  the agreement. I 'ice versa, the assignee's claim toward the assignor was 
terminated in the same moment. Set Judgment o f  the Higher Commercial Court Pi 
6065/2005(1) o f  5 September 2005 Original wording .. Aka je  ugowrom o cesyi 
predvideno da se zakljui'enjem islog ugovora gase otaveze usnpioca prema pn.njoev 
polroiivanja radi se o  cesiji umesto ispuijenja.

1,3 Id  art 444 (1-3)



the collection o f the assigned  c laim  to  hand  o v e r to  the assignor any collected 
amounts that exceed the am ount o f  the  secu red  c la im .276 Admittedly, such 
legal solutions arc pretty rigid and ill-su ited  to  m odern  business.

Although the referred to  p rov isions o f  the Law on Obligations may 
seem quite rigid and not a lw ays su itab le  for m odern  tim es, its provisions on 
assignment as security are su pp lem en ted  by the recently enacted Law on 
Pledge o f  Movables. This law  prov ides, in te r  a lia , that a security interest may 
also be established on a claim  -  ex cep t w hen  its transfer is (i) prohibited by 
the law. or (ii) when it is associated  w ith  the  personal capacities o f the debtor 

by a written contract o f  the  p ledgor (d eb to r) and  the pledgee (creditor) 
subject to recordation in the P ledge R eg is te r.2 7 M oreover, the law provides 
that after-acquired property o f  the p led g o r m ay  also  serve as collateral, thus 
opening the door for pledging o f  fu tu re c la im s. In such a case, the security 
interest shall be established at the  m o m en t w hen the pledgor acquires such a 
claim, or other proprietary right. T he p led g ee  is naturally entitled to seek 
recordation o f  the security  in terest on  “ fu tu re”  property in the Pledge 
Register.2 * Following the no tification  o f  the  d eb to r’s debtor (obligor) on 
pledging o f a claim, the ob ligo r m ay  fulfill the claim  only to the pledgee, 
unless otherwise instructed by h im .27''

In spite o f  the above-described  an d  recently  introduced relatively 
business friendly legal env ironm ent, a t p resen t tim e it seem s that claims as 
instruments o f  financing are fa r from  b ein g  w idely  accepted in Serbia. Yet. 
with the entrance o f  foreign investm ents, the  first specialized  companies have 
also emerged providing serv ices in th is a rea . T hus, for instance, a number of 
commercial banks, or specia lized  co m p an ies , en g ag e  in various factoring 
transactions.28" In this respect it sh o u ld  be n o ted  tha t factoring transactions are 
not expressly regulated in S erb ian  law  a t the  p resen t time. A factoring 
contract is therefore considered a s  an  in n o m in a te  contract ("neimenovam 
ugovor“), meaning that the righ ts an d  o b lig a tio n s o f  the parties are not

!,b Id an 445

"  See Law on Pledge o f  Movables, an 10(1-2).

*" Id  an 13.

Id an 11(3)
For example see the web page o f  the com pany ‘Prvi fa k to r  B eograd ' -  also with English 
language pages at < hhtp://www pry ilaktor со  vu >; last visited on 7 January 2009 
However, a number o f  banks offer factoring services as w ell. e  g  . Raiffeisen banka a d (< 
hiip.y/wwu.raifleiscnbnnk.co.vu >). Hypo A lpe-A dria-B ank a d. l<  http //w w w  Inpo-alEfc 
adria со vu >), and M eridian  Öank-Credit A grico/e Group a d. (* 
liltp //»  ww. htinkmcridian com >). Each last v is ited  on  7 January 2009.



e x p r e ss ly  se ttled  by any law.'*' H ence, when drafting a factoring agreement 
th is fact sh o u ld  be taken into consideration and such contracts should be 
rather d e ta iled , p rov id in g  for clear and. to the extent possible, unambiguous 
righ ts and o b lig a tio n s  o f  all parties involved. Naturally, such an agreement 
w o u ld  h a v e  to  pay  due regard to  all limitations o f  the party autonomy (i.e., 
freed om  o f  con tract) princip le in Serbian law. to  wit. mandatory norms, public 
order and g o o d  faith.

A d o p tio n  o f  a  sp ec ia l law  regulating factoring transactions should be 
w e lc o m e  in S erb ia  and w ou ld  probably increase the level o f  legal certainty in 
th is area  o f  la w . S u ch  a law  should provide business actors with enough 
in form ation  ab ou t w hat they can reasonably expect in case o f  a dispute 
c o n cern in g  factorin g  transactions; at the same time it would provide courts 
w ith  p rec ise  g u id e lin e s  for adjudication as w ell, which in the light o f  the 
n o v e lty  o f  factor in g  in Serb ia  is desperately needed.

F or the tim e  bein g , how ever, it is clear that in Serbia factoring and 
r e c e iv a b le s  fin a n c in g  are far from being w idely utilized techniques for doing 
b u sin ess  a n d  in  particular, raising o f  money by enterprises. Why is this so is 
not e a sy  to  sa y . P resum ably  tw o  factors have been o f  relevance here. First. the 
S erb ian  e c o n o m y  has re latively  recently started to transform effectively into a 
m odern  m arket e c o n o m y . A s  a result, it w ill probably take some time before 
banks, c o m p a n ie s  and other business actors w ill leant about, become 
su f f ic ie n tly  acq u a in ted  w ith , and start utilize such advanced methods o f  
fin a n c in g  as factorin g . S eco n d ly , from the viewpoint o f  business actors, 
r e c e iv a b le s  fin a n cin g  presupposes a high level o f  the rule o f  law. including 
e m b e d d e d n e ss  o f  law  in peop le  and trust in the legal and economic system. 
A s  S erb ia  co n tin u es  to  econ om ica lly  develop  and strengthen the rule o f  law. 
the le v e l at w h ic h  law  w ill be em bedded in people and at which people will 
trust the sy s te m  can  be exp ected  to  increase, and this will allow for more 
ready e x p lo ita tio n  b oth  o f  factoring and other advanced financing methods.

This is not to say that factoring transactions in Serbia are unregulated by the la» In the 
absence o f  specific provisions dealing »uh (his type o f transaction (ce., sale of account 
receivables o f  a firm to a factor), the abo»e mentioned general rules regulating assignmeni 
o f  claims from the Law on Obligations »ould apply Yet it should be noted that these rules 
were not drafted bearing in nnnd facionng-like transactions Although they provide for a 
general legal framework for assignmeni o f  claims (including factoring). it should be 
recalled that in some factoring-specific situations the existing legal provisions may not 
provide for explicit solution In this case, courts would probably have to interpret one of 
the existing legal norms in order lo find an appropriate solution, or to infer a solution (rum 
the general principles o f  the Law on Obligations



\V ilh the above in mind, the ensuing elaboration will present the judicial 
practice o f Serbian courts relating to the assignm ent o f  claims, which should 
shed some light on the present understanding and application o f the above 
described rules.

7.2. ¡Notification of the Debtor
As mentioned earlier, assignment o f  a claim  is not conditioned by the 

debtor's consent. However, it is the obligation o f the assignor to notify the 
debtor of the assignment o f  a claim. In one case, the Higher Commercial 
Court was faced with a dispute w here the p lain tiff had assigned a claim to an 
assignee and informed the defendant (i.e., debtor) about this but had 
nonetheless sued the debtor for the claim. In its appeal against the judgment 
of the first instance court w hich ordered the defendant to pay the claim to 
the plaintiff -  the defendant, inter alia, argued that the plaintiff did not have 
locus standi in the proceedings since it had assigned the claim and informed 
the defendant (i.e.. debtor) thereof. The Higher Commercial Court accepted 
this argument o f the defendant and held that the debtor’s consent is not 
required for the assignment o f  a claim , but the assignor is obliged to inform 
the debtor o f the assignment. ' - The court went on to explain that through 
assignment o f a claim and notification o f  a  debtor, a creditor-debtor 
relationship is established between the assignee and the debtor. Since in the 
present case the plaintiff had informed the defendant o f  the assignment of the 
claim, the court reversed the judgm ent o f  the lower court and remanded the 
case to the lower court with instruction to determ ine whether the claim was 
validly assigned and accordingly whether the p lain tiff had valid locus standi 
in those proceedings.285

3,2 Decision of the Higher Commercial Court P i 6780/2003 o f  6  January 2004 The above 
paraphrased pan o f  the decision in Serbian language reads as follows: “2a prenos 
poiraznanja mje poire ban prislanak duimka. a li j e  ustupilac duian da obavesli duimka 0 
cvrienom usiupanju"

31 Id The above paraphrased pan o f  the decision in Serbian language reads as follows 
..Medunm. za prenos potraiivanja n je  poire ban prislanak duimka. all je ustupilac thdan 
obaiesiui duznika o izvrienom usiupanju. saglasno ilunu 438 Slav I Zakon o obligacionM 
odnosma (dalje: ZOO). Ustupanjem jwtraiivanja i obavetlenjem didmka o usiupanju 
usposiavlja se duzmcko-poverilaZki odnos izmedu prijetnnika i didmka, pa j t  u ovont 
slucaju sporno da h je  luzilac akltvno leginmisan. da nave deni iznos polraiuje od ndenog 
ukohko je sa TD 7". L 30.4.1997 godine polpisao ugovor kojim je  svoje polrtdivanjt 
prema luzenom usiupio navedenom lieu i ukohko je  laj ugovor Jot uvek na snazi 
Navedenu cinjemcu prvoslepem sud n je  razjasmo mada u obrazloienju svoje odlukt 
aura dopis luzioca od 28.10.1997. godine kojim je  obaveslio tuienog o ustu/xiiju nog 
poiraznanja. a ipak obavezuje tuienog da luiiocu sporni iznos isp/ali. "



C h a p t e r  N i n e .  E n f o r c e m e n t  o f  f o n t r a c u  m  S e r b i a

7.3. t he R elationship of the Assignee and the Debtor
A ssig n m e n t o f  a c la im  is nothing more than t  charge n e  d e n  • o f 

c r e d i t o r s , the a ss ig n e e  b ecom es a new  creditor re-':''^  —■ 'he 
the a ss ig n o r , though  the lega l basis o f  the obligation ind *s ,r.;ec‘ maner 
rem ain  the sa m e. In o n e  recent ca se  the Supreme Court * *  ‘aced * •lr. 1 
d isp u te  w h ere  the parties had executed  an assignm ent agreement - • ng i 
c la im  w ith o u t a date o f  m aturity . :u  When the assignee initiated ’¡gat* r  
a ga in st the d ebtor for the co llection  o f  the claim , the i e - r  '  raised -e  
o b je c t io n  that the c la im  w as time-barred, arguing that he n m m f  o f  die  
statute o f  lim ita tion  ( i .e ..  prescription tim e/ should ~e /minted x i  - -  •• 
m om en t o f  th e  a ss ig n m en t but from the m om ent when he creditir /  . :  -a  ■ 
sou gh t the p a y m en t o f  the c la im . The lower courts rejected 'his argum e-t 
th e  d e fen d a n t and  ordered him  to  pay the debt to the plaintiff. H ow ever, the 
S u p rem e C ourt reversed  the d ec is ion s off the low er courts on the g r a n d  off 
erro n eo u s a p p lica tio n  o f  su b stantive law '

The court explained that article 436 paragrurn r  the j  - 
Obligations provides that an assignor may by contract assign i n  d a n  to a> 
assignee, unless assignment o f such a claim is bannee the a * ne .  _ -  
associated with the assignor's personal capacities, or the c aim - -  ts -ar_*r 
non-transferable. Moreover, the court invoked article -MU /rang-ar- -e 
Law on Obligations, which provides that the assignee ias the >arne “ a."is 
towards the debtor as his assignor in the moment o f  the assignment while 
paragraph 2 o f the same article states that debtor may raise tewands die 
assignee objections he has directly against him. as well as those 'e  cct-.u -a .e  
raised against the assignor until he was intormed of die as>.gnmcr:. 10 
Accordingly, the court held that in the case o f  an assignment of a ciaim. the 
legal basis o f  the obligation and its subject matter remain unchanged ird  only 
the identity o f  creditors changes. Therefore, the assignee as a new creditor has

■M Decision o f  the Supreme Court o f  Serbia Pzz W.200.1 oi . '  iVermber 
Id
Id  I he above paraphrased pari o f  the Jecision in Serbian language reads follows 
..Otlredbom fhina -136 stov I ZOO prvpisanu c  JapovenAn m er *gv\orvm zaUjvnmm 
SO tr tiim  preneli no ovoga s\v je  poindnon/e. o e r v  aneg cyi jc  prtnos zairan/en 
zakonom di kojeje  w zano :a  ItCnost poserwiu  i/l bye s t po swjoj praenof prtrvdi proim  
prenoSenju no drugogo. l\Jredl\>m Mono kkO skix I ZOO propuono je  Ju prtjemnik ana 
prtm a  didniku isla pran i kojo je  ustupthe mmi> prxmo Jidmku Jo ustufwt/u. a  u skint 
ove zakonske odredbe proptsunoje <Ai Jidmk m ait s u f t  pryemmku pon-J prtgomra ko/e 
nmi premo n/emu i one prigosvre ko/e je  mogoo u U fi usntpitxu Jo ássa koJo/e strnoo 
za  usiuponje. “



the same rights toward the debtor as the assignor had prior to the assignment 
toward the same debtor. Otherwise, it' the legal basis or the subject mallet of 
the claim were to change, this w ould constitute a novation o f  the obligation 
rather than an assignment '  Com ing back to the issue o f  statute o f limitations 
t ic  prescription!, the court held that it starts to run from the first day 
following the day when the creditor was entitled to seek satisfaction of his 
claim and not from the day o f  the assignm ent. Accordingly, the ease was 
remanded to the lower court w ith an instruction to determ ine the date when 
the statute o f  limitation started to run.' **

7 .4 . F o r m  o f  t h e  A s s i g n m e n t  A g r e e m e n t

W ntten form is not a condition o f  the validity' o f  assignment agreements. 
Thus, an assignment agreement may be concluded without observing any 
special form even when the assigned claim  derives from some formal 
agreement. This view was taken by the Suprem e Court o f  Serbia in its 
judgment o f 20 June 2001:’*4 The dispute concerned assignment of a claim 
deriving from a bank guarantee, w hich is in Serbian law a  formal agreement. 
Irrespective o f that, the court held that the w ritten form o f  such an assignment 
agreement is not a condition for its validity, as assignm ent is an informal 
agreement pursuant to article 436 paragraph I o f  the Law on Obligations - 
concluded by the mere meeting o f  m inds o f  the assignor and assignee. ’10 The 
court went on to explain that, according to artic le 438 o f  the same law, the 
assignment agreement does not require consent o f  the debtor for its validity, 
unless otherwise agreed upon by the assignor and debtor. ' 1 Accordingly, the

3 Id Tfie abov e paraphrased pan o f the decision in Serbian language reads as follows "KoJ 
ugovora o cesyi dolazi sumo do promene povenoca u obhgaciono -pravnom tx/nosu. all if 
prarni osnov i prtdmei ustuptjenog polruiivanju ne menja. Sloga. prjemmt, ho  m i 
poverilac. /muprtma duzmku /slu prava kojaje  ¡mao uslupilac kao ranjipoverilaci/reimi 
isiom duzmku U prot/vnom, promenom usnova ill predate la poiruzivwya dotlo h  tlo 
prenova obaveze “

Judgment of the Supreme Coun o f Serbia ¡‘rev 166/2001 o f  20 June 2001
** Id

Id /be above paraphrased pan o f  the decision in Serbian language reads as follows
..Tismena forma ugovora o cesji n je  us/ov njegove pravne valjanotli. To je  ntjormulan 
prm ni posao koji sag/asno odredbt ¿1ana 436 Slav /  Zakona o  obllgaclomm odnasimu 
<dulji ZOO) nustaje saglasnoicu vo/ja wnupioca i prijemnika /»olrailvaiju (My uguvor 
"  'n°,ntnn -------- —  '  A'-' taglasnOiH duiiiikt, iislu/iljenog



c o u f l  c o n c l u d e d  t h a t  t h e  a p p e l l a n t ' s  ( '  * .  ■> * * * *

n s s i g n m e n t  o f  a  c l a i m  d e r l v i n t t  f r o m  ,  H a n k  a u o n r t e e  ^  -  ,

w r i t t e n  a s s i g n m e n t  a g r e e m e n t  w a s  w r o n g ,  b e  « w i g i m ^ . i  i c r  

i n d e p e n d e n t  a g r e e m e n t  w h o s e  v e l k f i t t  M *  o n d m o r -  

f u l f i l l m e n t  o f  w r i t t e n  o r  o t h e r  s p e c i a l  f o r m  t e r e t - r e .  p t r --.—  

p a r a g r a p h  I o f  t h e  L a w  o n  O b l i g a t i o n s ,  s u c h  i n  w e e m e r ”  r s ,  

b y  a  s i m p l e  c o n s e n t  o f  t h e  p a r t i e s ,  e v e n  w h e n  - h e  t s ' i g p e d  Л и .  

a  f o r m a l  a g r e e m e n t ,  s u c h  i s  i  b a n k  рш яЛ  
c o m m e n d a b l e  f o r  its b u s i n e s s  T r e n d l i n e »  aid 
a s s i g n m e n t  o f  c l a i m s  o f  u n n e c e s s a r y  o r m a l m e s  W H  

a s s i g n m e n t  i t s e l f ,  a s  w e l l  a s  t o  p r o t e c t  i e g i t i m a t e  п о е с Ж ю т  

c o n c e r n e d .

7 .5 .  T h e  S c o p e  o f  A s s ig n m e n t
In Serbian law there is a presumption dM 

due yet uncollected interest b  assigned together *nh h e  a s s i g n e d  e t a » .  

However, parties may derogate f r o m  his -ue ind re er • - ’ ■
acknowledged in the judgme nmeteai
Septem ber 2005.®* The case s n n b d  m m m pm m l  upeemem i b m  t e  
parties had stipulated the enact amount j f  the assigned 
equal to the amount of the principal debt. Howc>or. reive he . r_ 
assignor) was also entitled to the accrued interest, i dispute ■ »  J» ■* 
whether the interest was to  be assigned togetner » :n nc • 
court held that article 437 o f  the taw  on OW -reatm^mm
that due yet uncollected imawiH is assigned tog •  ™"~
though the parties are allowed to agree that such due 'ret !<-xtcd ‘¡--rest
is not to K- assigned together with the principal claim. N'« «  11 v
assignm ent agreement the parties had stipulated the evict amount he ng 
assigned which was equal to the- amount of the principal - an" :f*  " ,ui' 
held that they had contracted only the assignment ot the priiKipal det>i and not

* »  Id  O r i g i n a l  w o r d in g  . ¿ M b •  n f M g  iw t S iw  ■ * *  - r ^ T

nrrmi с  bm bv*b  *мис*г шлг с w w  * m o p m » p o ~ "*  «Г ""«  * '  
иищ-оци р о к е р а  /# so m ^io u  р п » , рюю  ^ '2 Т <  
п, ptvpisu/0 oAmv.-«K»l ptsmt*t torm  .ал- «• н«.л<ч* *
K gO W  MO.V Ы 0и,'ш  prostom vag/owofc« w*$a "  ’•* '*
ryegoi p rtth M ! /чили-W yc- to U M M W  <ormu/mm pnrm m  fw M *  
bankiirikiiga'o*-iM~
Judgment o l the Higher Conunervial C ourt Pi M M  TOOStdlof' Scprcmhcf- 

U



of the due yet uncollected interest. Therefore, by such stipulation the legal 
presumption from article 437 o f  the Law on Obligations was derogated from, 
given that it only applies in the absence o f  an agreement o f the parties to the 
contrary.1)5

7.6. Assignment of C laim s D eterm ined  in F inal C o u rt Judgments
One o f the questions arising in judicial practice relating to the 

assignment o f claims is whether it is legally possible under Serbian law to 
assign a claim determined in a final court judgm ent. It seems that the issue has 
been resolved, for the time being, only by the legal standing of the Higher 
Commercial Court adopted on 27 Septem ber 2004,2'"’ which in light of the 
non-authoritative nature o f  court decisions and positions is obviously 
insufficient and works to the detrim ent o f  predictability in law. The issue 
came before the Higher Commercial Court as a practical problem faced by 
one o f the commercial courts. The Higher Commercial Court opined that 
assignment o f claims determined in final court judgm ents is legally possible 
based on articles 436-445 o f  the Law on Obligations. Thus, the general 
principle o f the law is that all claim s are transferable, with the exception of 
those listed by the law as non-transferable.297 The court added that the subject 
matter o f assignment, within the limits set by the law, may be all claims, due 
and y et to become due. regardless o f  the source o f  their origin. Furthermore, 
conditional and future claims may be also assigned, provided that they are 
sufficiently determinate.'98

M  Id The above paraphrased pan of the decision in Serbian language reads as follows 
~Oznacenjem navedenog tznosa glavnog duga kao po tra tr  arja koje se cesijom prenon 
stranke su zapravo izricito ugovorde ustupanje samo glavnog duga be: dospelih :aie:mh 
kamuiu :a period doenje duinika. Takvim ugovaranjem prenosa samo tznosa glavnog 
duga be: zatezmh kamata iskljucena j e  i zakonska prel/wstavka i: clana 43 7. Zakona o 
obhgaaomm odnosima. je r  ce ona nastati samo u s/ucaju da stranke msu drugocijt 
izniito ugovorde ugovorom o cesiji.“

'  ” l egal standing of the Higher Commercial Court adopted at the session of the Departmeni 
for Commercial Disputes held on 27 September 2004
Id
Id The above paraphrased pari o í  the decision in Serbian language reads as follows 
..Prema i:neiom. predmet ustupanju mogu bill sva potraiivanja, kako dospelo tako I 
nedospela, be: obzira na izvor i: koga poltiu  Predmet ustupanja mogu biti i uslovna I 
buduca potraiivanja ukohko su dovoljno odredena i /tosloji izvesnost u pogledu duinika 
Predmet ustupanja mogu bin i potraiivanja n  pnrodnih obhgacja, a u s/uZaju deljn’ih 
moguceje i dehmicno ustupanje. Ustupanje n je  dozvoljeno samo kadaj t  izriilto zakonum 
zabranjen prenos odredenog potraiivanja Hi ako j e  ono vezano za  hinost odnosno ako jt 
po pnrodi lakvo da se prottvi prenotenju na drugog Cinjentca da je  poirccnvnjt
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In other words, the fact that a claim has been determined in a final ; 
judgment is not p er se  a reason for non-transferability. On the contrar such 
claims fulfill all conditions for assignment unless they fall within one of the 
exceptions enumerated by the law as cases where assignment is not permitted 
Accordingly, the fact that a claim is determined in a final court judgment . 
not a reason for it to be treated as non-transferable. in the absence of 
exceptions anticipated by the law /'1'

8 . R e c o g n i t i o n  a n d  E n f o r c e m e n t  o f  F o re ig n  C o a r t  D ecision  a n d  
F o r e i g n  A r b i t r a l  A w a r d s

8 .1 . R e c o g n i t i o n  a n d  E n f o r c e m e n t  o f  F o re ig n  C o u r t  D ec is io n s
There is not much immediate benefit for the prevailing party n a 

lawsuit if the debtor has no assets in the country where the court decision s 
delivered. In such a case, the best a creditor can do is to find out where the 
debtor does have assets, and try to enforce the decision in that country 
Foreign court decisions ’°° can be enforced in Serbia only if they are

utvrdeno pravnosnaznom presudom mje prema iznetom razlog da ¡slo Crude ¡stuiuienu 
prema izricilim zakonskim odredbama od moguenosu prenosa cesiyom a porerroca t_  
irece lice. Naprotiv, lakvopotrairvanye ispunjavam uslove za dozvolyenos: zesne -»  c i 
neizvesnost poslojanya polrairvanya svedena na minimum uko/iko ne puswn nee dm? 
od navedenih ogramcenya u pogledu pravnusmtnom presudom urvrJenog pctrxzr- an; a 
koje bi shodno iznetom iskljudilo moguenosI nyegovog prenoien/a.
Id The above paraphrased holding in Serbian language reads os follows 'Ctnyenrca za e 
odredeno p o in tivanje utvrdeno pntvosnaznom presudom m/e razlog za zabranu ¿•'-■it ■>_- 
isiog pule in cesije na Irece lice, ukohko nemo Jrugib zakonom predvtdemh rtc.'ogu  

loo The I.PIL stales dial court setllements and decisions of other orgjns that are equated with 
couri decisions in die stale where ihe> were made are also considered foreign court 
decisions (art. 86 (3) o f  the LPIL). Set also MfcAN Pak. JUom v t . v v w - ' i / v  <n ' 
(Private Iniemaiional Law], Slufbcni list SRJ. Beograd. ’000. ai I’ I (hereinafter Pak. 
Medunarodno privatno pravo). Libor Varadl Bern uitT BorDax Ga£o KneZevh.'.
"MUDllNAROIkNOHRIVATNOPRAtxf (Private International Law (. Forum. Novi Sad. 2005. al 
522-23 (hereinafter Varadi. Hordas, Kncfevic. Medunarodno pnvatno pravof

This is also supported by court practice, i.e . the Higher Commercial Court has restated 
this in one o f  its decisions The paraphrased holding in Serbian language reads as follows:
„Pod pojmoni.. odluke " koja je  podobna za prenanye u Srbiyi i Cmoj Gon, podrazumeva 
se odliika slranog suda i odluke drugih. nesutlskih stramh organa (npr upnnnih). koje su 
odluke /to svom slatusu i deystvmia izyednaCene sa sudskim. i to po pravu driavt koyoy 
pripailaju " (Decision of the Higher Commercial Court PJ -4039/200-1 of 15 Sepiember 
2004.)
The same court decision staled that the law of the country of origin has to be taken into 

consideration when qualifying n decision as a court decision or decision equated with it. 
The paraphrased holding in Serbian language reads as follows: .pravo zem/je porekla



recognized by Serbian courts. The recognition is regulated by the I a\v «n 
Private International l aw.’"1

The party that requests the recognition and enforcement of a foreign 
court decision has to present the decision itself, a certificate on the legally 
binding (final) character o f the decision and a certificate on the enforceability 
of the decision issued by the foreign court or official organ authorized to issue 
such certificate.'"'

The LPIL also enumerates obstacles for the recognition and 
enforcement o f foreign court decisions. Such a decision cannot l>c recognized,

odlukc merodavno jc  za kvaltfikaciju jedne odlukc kao sudske. odnosno s njon 
tzjednacenc “
However, the same court has decided in another case that invoice (in Serbian ,faktum ) 
of foreign subjects cannot he equited ss ith court decisions Thus, based on such invoices, 
as authentic documents (see supra 3.1.2.) enforcement procedure in Serbia cannot be 
initiated The paraphrased holding in Serbian language reads as follows: ..Faktúra stranog 
hca kao prr aina tsprava nc maze biti osnov za pokretanje poslupka tzvrsenja. /  / Prema 
stanju u spistma tuztlaca strano pros 'no lice trazilo je  redovnom tuibom da se Itcem 
obaveie na placanjc iznosa koji mu duguje po osnovu medusobnog poslovnog odnosa 
prilazuci ugovor i faktum kao dokaz ss'Og /xitrazivanja. [ /  Meduttm. iciko clan 21 ZIP 
faktum tzncilo predvida kao verodostojnu ispravu. to se ne odnosi na fakiuru stranog 
pravnog hca. Cak ni strane sudske odluke be: odgovarajuce procedure pnznanja ne mogu 
biti osnov za tzvrienje u domaiem zakonodavstvu. shodno Clanu 86 Zakona o rtiavaiyu 
sukoba zakona so propisima drugih zemalja. Satme. ciánom 86 Zakono o reimaiyu 
sukoba zakona sa propisima drugih zemalja predvtdeno je  da se slrana sudska odhia 
izjednacuje sa odlukom suda Savezne Repubhke Jugoslavije i proizvodi pravno dtjttw u 
Saveznoj Republici Jugoslax iji samo ako je  prizna sud Savezne Repubhke Jugoslavije. pa 
stoga. analognom pnmenom navedemh propisa. m faktúra stranog hca kao pnvatna 
tsprava ne mote bin osnov za pokretanje poslupka tzvrsenja na osnovu verodostojne 
isprave." (Decision of the Higher Commercial Court, Pt  1041/2003 of26 February 20031 

' 1 JZakon o resavanju sukoba zakona sa propisima drugih zemalja (Act on the Resolution 
of Conflicts with 1 aws of Other States: i.e., essentially the conflicts of law act of Serbia) 
Official Gazette of the SFRY. nos 43/82 and 72/82, Official Gazette of the SRY, no 
46/96 and Official Herald of the Republic o f Serbia no. 46/2006 
An 87 and 96<2) of the LPIL. This is supported by the Decision of the Higher 
Commercial Court, Pz 4039/2004 o f 15 September 2004 The same decision also stales 
that the finality and enforcabilny of the foreign decision is assessed on the base of the la» 
where it was delivered The paraphrased holding in Serbian language reads as follows 
..Pravnosnaznost i izvrinosl se dokazuje po lvrdom  n ad le in og  stranog suda. kojuje duino 
da podnese lice koje trazi pn zn an je  odnosno tzvrien je  (proglatenje izvrinom) sirune 
odluke D a li j e  jedn a  inostrana odluka pravn osn u in a  / izvrina. cent se prema norm,m i 
zemlje u kojoj j e  odluka doneta  " It has to be added that the above mentioned certificate 
might be a simple stamp or seal on the decision. See  DlMNA MarkovkNBajaI.OVIC. 
"klEDVNAJtODNOPMVAVM)I’RAVCT (Private International Law), (Projuris, Beograd, 2007), 
at 141 (hereinafter Markovié, Medunarodno privalno pravo)



»ml thus enforced, if fa» Ihe party against whom u » . mr.w H  mild -v * 
lake pari in the procedure because his procedural riteht. w»r- , d v - t  ■' ' 
Serbian courts have exclusive ju risd ic tio n .o r 'c» f n t -  am* 
matter a Serbian court or other Serbian organ has already render»') * 
binding (final) decision or the foreign court decision k.- alreadv 
recognized."1' or id) if the recognition is against 'he Serb.,™ ym - .r-v~ 
or (c) no reciprocity exists with the foreign .tate *here -he ie< -  »» 
rendered."’ However, if these obstacles do not exist, the lee- or in -~

1,1 this is not done ex officio by «he court, hui ihe parts has in ns nit h. >--- r
8K 1.1*11. the court practice emphasises lhal in eases »here he nher pats -  « •
objections, the court will examine whether ihe summoning w is mkrh lone ' -
this is not the only aspect The paraphrased holding n Scrhian .menage -rads n mim, 
„Da h ) t  poitovano pravo odhrane cent te per rveza. In :  -  ■ow -**• r 
dostavljarfa." See Decision of the Higher i „mmeru.il 3M* a t I?
September 2004
T he court examines this ex officio except in aw.tub related u nantal ssuc, -t 
Ihe 1.1*11,
The court shall halt the recognition of the foreign court lecismn t nerc . r s  
started process going on in front o f a Serbian court in the jm c .umect matter jnvag Ac 
same parties until rendering a final decision The court ,n.mM aac hi. - .

proven It ve

officio, however, in practice this rarely happens Art 9 0  of the l .P IL  

' The court examines this ex officio See an 9 |  of die Lpt1 , ,  »
pnvatno pravo. at 130-131
The presumption is that reciprocity exists until the corurar' > 
mentioned that this condition does not appls if a Serb cm citizen -cuucsts 
enforcement See an 92 o f  the LPIL In its Dcceswn P i 'IS.'.2004 о П 9 0 ш Л я  УЯЦ 
the Higher Commercial Court held that material reciprocity i> mjturcd. :tut .  . 
foreign citizens has the same rights as Serbian citizens have n Лея .ountn r. _x 
Thus, the existence o f  re les am international agreement is not decisive л  c 
not hase to be diplomatic, but tactual However, if ihe court cannot. 
the existance o l reciprocity, it will deem that reciprocity exists between fte w.i ,

The ptmiphrused holding in Serbian language reads as lotluw- .  zs .
stronih smhkih odhtka trail sc materi/alm réciprocité!po sa&iuu avenu. ~  . „
driavf/aninu pruiaju ana peasa toja oat Jriuvijame m i « straiKew zrr-i ел о .»  _
tV sc  sa  stratum sudsknn odtukamapvatupait па пост tu to,, . а :.«ь . . ■■<_.vs.'uxi
sa sudskim otl/ukama c  Srbije i Croc Core. Pri tom potreSm « o_.. uison, 
réciprocité! Sto sn a ii da sc J lratm  pruiaju oilа  речей » koheuu i ta  паст кип RQ a ay 
stranoj driavt. I  /  Ikohko sud m po oocc/u ofiajetnosn », po osnova лч_са .. . .
/hhIucsu slraitkc no moic so:nan luSta о pustojanju nxyxiv u. j  -та и  moral. л / оя 
pastoji s obitrom da ic pec m i claim 9.' suv } 'окопа prvUsJtno Ja s* раю, on,e 
ICtyomnosli и pog/ci/u prumin/a агаме sudskc odhdc pretpustus u a 4  *r. 
ikikoie а и slucaju sumnjc и pvstojanje tc uzajamnosu obraso/eo/e Ju/e 
uprose nad/ciaii :a poslose proscuu.ii /  /  Pn tom’ ce sut m ai a tub Ju :a us!dv



recognized. Recognized foreign court decisions have the same legal effect as 
Serbian court decisions, i.e.. the subject m atter is considered res jtidicala, 
legal bindingness (finality) applies only to the holding o f the decision but not 
to the opinion part o f  the decision, and the decision constitutes a legal ground 
for entering rights into public registers and launching enforcement procedure 
on the property of the debtor.ws

The procedure o f recognition and enforcement o f foreign court 
decisions is a form o f civil procedure, yet in which the court examines only 
the existence o f the conditions listed in the L PIL .m  The claim can be 
launched at any district court (jurisdiction) on whose territory (competency) 
the decision could be enforced. ' 1" The court delivers a ••decision" (“resenje") 
on the recognition and enforcement, and such a  decision can be appealed 
within 15 days of delivery.311

8.2. Recognition and Enforcem ent of Foreign A rb itra l Awards
The issue of recognition and enforcement o f  foreign arbitral awards in 

Serbia is basically regulated by three main sources: the New York 
Convention.312 bilateral international trea tie s .313 and the new Law on

reciprociieia imjenica da h ill ne posloji relevanlan medunarodni ugovor nije odlucvjuca 
jer uzajamnosl ne ireba da bade diplomatska v e i j e  dovoljan faklicki reciprocnei 
See Markovic. Medunarodno pnvatno pravo.ai 141
An 101(2) o f the LPIL However, every court can bring decision on the recogniuon as on 
a preliminary issue, that has effect only in that specific procedure On this issue see also 
Varadi. BordaS. KneZevic. Medunarodno privatno pravo. at 548-51

3,11 Markovic, Medunarodno privatno pravo at 141 Decision o f  the I ligher Commercial Court 
in Belgrade. PZ 8908/98 of 30 December 1998 states that the competent court for 
recognition and enforcement o f  foreign court decisions is the one on w hose territory the 
enforcement has to be done The paraphrased holding in Serbian language reads as follows 
.7a pnznanje i cvrienje siramh sudskih odluka i slranih arburntmh odluka mesno jt 
m.idle tun sud na ijem  podrueju treba sprovesli poslupak priznanja. odnosno izvrsenja.'

At the same time the Court held in the same decision that the enforcing court decides on 
the enforcement o f  foreign court decision as o f  preliminary issue, and not the district court 
The paraphrased holding in Serbian language reads as follows: “Prmudno izvrSenje odluke 
siranog suda mote se odredm i sprovesli ako odluka ispunjava zakonom propisane uslmt 
za pnznanje o ¿emu, kao prelhodnom pitanju. u poslupku za  njeno prmudno izvritnje 
odluduje izvrSnl, a  ne okrtdni sud." (Decision o f  the Supreme Court o f  Serbia, GZ 9/2004 
of 18 March 2004 )

311 See art 101(3) Of the LPIL

111 Convention on the Recognition and Enforcement o f  Foreign Arbitral Awurds (New York 
Convention), the original text can be found at < htip://wwu uncilral.org/uncitral/eiv 
uncitral jexts/arbitration/NYConvcnlion html >; last visited on 7 January 2009. The



Arbitralion (earlier it was regulated by the LPIL). 1 The Serbian Constitution 
determines the priority among these legal acts: first the New York Convention 
should be applied, then bilateral treaties (if they exist), and finally the Law on 
Arbitration.' 5

In a recent decision the Higher Commercial Court held that the New 
York Convention applies to cases where the party is from a member state of 
the same Convention, as Serbia being the legal successor of Yugoslavia 
has ratified this Convention. The new Law on Arbitration does n o t however, 
require the existence o f reciprocity in cases of recognition and enforcement of 
foreign arbitral awards. In other words, when the party requesting recognition 
and enforcement is from a New York Convention member state, the 
Convention should be applied, even if the Convention requires the existence 
o f  reciprocity for the recognition and enforcement of foreign arbitral 
awards. 16

The Law states that a recognized foreign arbitral award31 has the same 
effects as a  court decision in Serbia.’1* The jurisdictional and competency 
rules related to the recognition and enforcement of such awards are the same 
as those related to the recognition and enforcement o f foreign court decisions 
(see supra  8 .1.). The party who requests the recognition and enforcement has 
to enclose the following to his claim: the original arbitral award or its certified

Serbian law on ratification .Zakon o ratitikaciji Konvencije o pnznanju i izvrtenju 
inostranih arbitra/mh odluka'. published in the Official Gazette of the SFRY 
International Agreements no 11/81.

"' A bilateral treaty was concluded, e g., with Austria
114 Law on Arbitration (,2akon o arbilrazf), Official Herald of the Republic o f Serbia no 

46/2006.
115 See art 194 o f  the Serbian Constitution.

The paraphrased holding in Serbian language reads as follows Kako je  Jugoslavia, ciji 
je  sledbenik Republika Srbija ranfikovala Konvenciju o prtznanju i tzvrienju siranih 
arbitraimh odluka (Njujortka konvenaja tz 1958. godinel uz rtztrvu reaprociteta. lo se i 
paste sluparya na snagu novog Zakona o  arbitral koji odsushv reciprociieia ne predvida 
kao smetnju za  priznanje slramh arburaznih odluka. :a  prtznarye odluka zemalja 
poipismca Njujorike konvencije. rectprocilel postavlja kao uslov pnznanja (Decision ot 
the Higher Commercial Court. Pvi. 293/2007 o f 9 May 2007)

117 The Law on Arbitration defines foreign arbitral awards as an award rendered by an arbitral 
tribunal whose place is outside Serbia, as well as awards rendered by tribunals in Serbia it 
foreign law was applied for the arbitral procedure See art 64(3) ol the LA 

Art 64(2) o f  the LA.»■



«<»p\ ih> firip in n! RrWfntt»r»n t|| ... ... . . . .

t l^ n d n t in t l  n f  th> f r o r ic n  n> h if*« i * , a*H »*»>l ■* A *- v-s
Th» *f' '»t'nitifln ftnfj f ’ l l -!-• f " i f *  • ‘ ; <•**■ ; • v • ■ -

rcjpflpd Onl\ if th< part' r t l ' U , K-.- .. . * ..............
providt* * pm nf fh*t «ui th< ------- w *  •••' i < »
IflW fh n v n  b\ thr pnrtiM n o--bf* » .kv I .  ‘ ^
RWflrtl W tl' T n H '" - ' )  fy 'V th« p « "  m *  - . • | . W <  .  -
w b « not d u b  in fn r m r d  fy » c f tb r  ■•d o *-v r~ *  » f  r * •• * • — • . v 
a rb itra l» ™  a i-rro m e n t n» w a *  r v *  w u h .«  »Kr ( r r  ' • * * *  e>  * *  ,  ,,
Hw a rb itra l tr ib u n a l n» p rn c n d u rr  w a *  t r t  m acxrr4tm t  *» 4m ^  
W’w m r m  tn r tr> th< Ir *  o f  th r  p la c e  o f  a rb rtra lN m t. o r  it )  « v  r»wi s  „  
b in d in i «w w * *  v  in-ide K  t»K c o u rt o f  the t r a f  > *  «^rt» t 
d e liv e re d

T h r c o m p e irn t c o u rt w i l l  cx officio  rr fe c l the rto ^ m mK ■  
e n io ro e m e n t o f  Hk  a w a rd  i f  rt f in d t  th a t ta t  the subject "m »o 4 % 
a rh rtn ilin n  n  n o i a rb itra b le  o r  ( b t  i f  th e  c fT e c lt o f  th e  arb itral tw a d  a t  mmm 
th< S erb ian  p U b lit o rd er I t  l iK iu ld  h e  a ls o  m en tio n e d  that the ciaar hr 
on H u  re c o g n itio n  and e n fo rc e m e n t can  be a p p ea led  w ithm  30 d w  h »  •  
rece ip t ( h u x  th r  a rb itra l a w a rd  i t  r r c o g n i/e d . it can be enforced <a ma  
wav as a m  o th e r S e rb ia n  c o u rt d e c is io n . thus. L E P  is a p p ta iM r hr h i  
procedure

V. (  oncluM onr
l ) n  tin  basis o f  titc  p re s e n te d  re» »ew o f  S erb ta n  law aral « b e ta *  * •  

the ju ris p ru d e n c e  o l courts, re la tin g  to  e n fo rc e m e n t o f  c u n tra .tv  it maw hi 
Serbin has. a fa i r ! )  rc a M m a h le  le g a l fn u n e w » ir i  in  p lace I  *%ai mam m 
lu d iu u l p ractice  c o n c e rn in g  p ro *  is io n a l m easures  ar*J n  b . i r t w  » »  an 
m  g e n era l. as w e ll as  d ra fts  a re  r e la t n e l )  c le a r and c u r» .» *r*a  H v w o «  ho  
a n  s lid  gaps and liiu s . t la - t r  ts s t i ll  n e ed  fu r re fo rm s  as p ro *» t  k | «  ■* 
o b e n  lu ll to  e n ab le  le g a l s u b jec ts  U» ir a s u n a M )  h a e s e r  k  -  v .< R m  -  ■ 
w ill decide  the cases that c o n ic  b e tö re  • I ic ih  It teas Iu tv  «J»<
Dial there is still sonic vagueness regaiduig «» t ~ •  o l * .« • —■
a huiiiIk-i o f Issues ielating to the poss.Me .i.. «I. la o l « a  * *  - r  -  - 
pledge sjslenis. as well as use of cUuiis as slkucc o l t .*«*.. u  « h -  -

"* III oil o il4 1 
**’ 14 an Mm 11 

14 m M K l) 
w  14 mi nlu.11



w

L . *  •»*  —* ——« •  "•■ » '— -4 *»*

^  ^  Щ »  » M M  --------—  -  * é  — W  -  - • *  *  + " * " *

‘tűn.и I MI» _____

♦ а  ■*-■«••• "  ** ‘ ’_____ — »
a ,  ц > v u - ^ —й. . MJ - ,  —  • —*—  — ‘ t  ш------ . „ »  — .

Ъ .  « M  . »  l u . » - « - .  44. * - . * - <  * • *  * _ *  ^  , .     .— .

«•“», . •« 4.-4«. —  — — ~  ’ »  -~ —
-  .-444  - * •  W  — --------



Serbian courts are also rather hesitant in ordering provisional and 
preliminary measures and will do so only when the petitioner is able to 
convince the court ot' the fulfillment o f the statutory conditions, which is 
normally quite burdensome. As explained earlier. Serbian law sets two 
cumulative conditions for ordering a provisional measure. First, the 
enforcement creditor must show the p r o b a b i l i t y  o f  th e  existence o f  a claim, 
and s e c o n d ly  he must show a r i s k  that without such provisional measure an 
enforcement debtor would prevent or considerably hinder satisfaction of the 
claim. When deciding on a m otion for a provisional measure the courts in 
Serbia tend to act in an urgent manner. The first instance decision ma\ be 
rendered in a matter o f  several w eeks.3“5 Potential appellate proceedings, 
however, may take a couple o f  months.

A provisional measure may not be granted unless there is a connection 
between the substance o f  p la in tiffs  claim and the provisional measure sought 
whereby the provisional m easure 's purpose is to secure the claim being the 
subject-matter o f  p la in tiffs  lawsuit. Moreover, substance of the ordered 
provisional measure may not be such as to essentially alter the existent stale 
o f  the matter, i.e ., it can b y  n o  m e a n s  p r e d e te r m in e  th e  f in a l  outcome of the 
c o u r t  p r o c e e d in g s  and the existence o f  the plaintiffs claim. Serbian judicial 
practice interprets in a different m anner the n o tio n  o f  a  r isk  in relation to the 
pecuniary and non-pecuniary claims. In the case o f a pecuniar) claim, the 
existence o f  s u b je c t i v e  r i s k  is necessary, meaning the active conduct of a 
debtor aimed to prevent or to considerably hinder the satisfaction of a 
pecuniary claim, by disposing of, hiding or otherwise making unavailable his 
property or means. However, with non-pecuniary claims the objectiveriskM  
the satisfaction o f  a claim will be prevented or considerably hindered suffices, 
which may be unrelated to the actions o f  a debtor. In practice, such 
differentiation should not matter, as business people are usually inventive 
enough. In case o f  not obeying provisional measures, there are two kinds of 
sanctions: fine prescribed by the LEP and claim for damages under general 
ru le s  o f  c i v i l  law. However, it is  n o t  clear whether such sanctions hate 
s u t l i c i e n t l y  d e te r r e n t  e f f e c t s .

E x  p a r t e  p r o v i s io n a l  m e a s u r e s  are e x tr e m e ly  rare. Apparently, the) art 
awarded more o/len in p r o c e e d in g s  fo r  protection o f  intellectual proper!} 
r ig h ts  th a n  in  o th e r  c i v i l  o r  c o m m e r c ia l  la w  m a tte r s . F or ordering an ex pare

'* *" ^rh ia  there arc no special courts for ordering provisional measures; such measures#
-  “ — »c the litigation There are no statistics on how long Joes > 

court clerks it can be said that J10



provisional measure, it is not enough to frivolously state that there is a risk of 
irreparable damage or of destroying the evidence, but it is essential to prove 
this and the court is expected to examine all the facts relating thereto. This 
might have historical reasons in a country whose economy was nrt so long 
ago based on the principle o f socialist market economy and which favored the 
protection o f debtors over efficient enforcement of the rights of creditors so 
important for capitalist societies heavily based on credit.

It is a positive result o f  recent years' developments that the enforcement 
o f a writ o f  execution based on a final and enforceable court judgment can 
only very exceptionally be challenged. In practice nowadays it is very difficult 
for the debtor to procrastinate the seizure and sale of property once the of 
execution has been issued. '  * Thus, it is extremely difficult to rever the 
enforcement proceedings back to litigation. The due process prncicie he 
right to be heard), which is one o f the basic principles of the litigation phase 
obliging the court to allow to each party to respond to the oppes -c txu*y s 
requests, motions and statements applies in the enforcement proceed.‘ ^s 
only to a very limited extent (e.#.. the court decides on a creditor s motion for 
enforcement without delivery o f  the writ of execution to the debtor and 
without waiting for the debtor's response thereto and the morion is delivered 
to the debtor together with the writ o f  execution accepting the creditor's 
motion). Moreover, in the enforcement proceedings the /zs pendens and res 
judicata  principles do not apply in the way they are accepted in the lirigarion 
proceedings.

With regard to the means o f  enforcement. it is up to an enforcement 
creditor to designate in his motion for enforcement whai is the desired means 
o f  enforcement from among those specified by the l3w. Let us remind 
ourselves that the means o f enforcement of a monetary claim are sale ot 
chattels, sale o f  immovable property , transfer of monetary claim, transfer of 
claim  for handing over chattels or immovable property, cashing of other 
property rights, transfer o f  funds from bank accounts, and sale ot shares in 
business entities. In commercial matters a summary enforcement procedure 
may be conducted (eg ., claims related to drafts and checks). Summary 
enforcement is a type o f  enforcement pa>cedure subject to special rules of 
enforcement, including more strict application o f the formal legality principle, 
shorter duration o f  the enforcement procedure, limited grounds for objection 
against the decision on enforcement, as well as limited number of authentic 
documents on the basis o f  which this procedure may be initiated.

m  See supra heading 3.2.1.



Related m atters are the issue o f self-help and collection aco*. 
m eans o f  getting paid w ithout resort to court or other governmental . 
In Serbia, sim ilar!) to other countries belonging to the Central I uropean 
law tradition, self-help is prohibited, save the very limited inMancr* 
protecting o n e 's  property from imminent hann. Self-help repose«** . 
know n and widely practiced in most common law systems is thus unlnr. 
at least, that is w hat can be deducted from the reading of the law. Him • 
only  possibility that may qualify as a fonn o f self-help is the agreement oK 
debtor and creditor that the creditor may under some conditions acqi, 
ow nersh ip  over the collateral without any involvement of a court.

O n the o ther hand, collection agencies have also appeared in Serbian 
the p o s t-1990 period (especially the last few years); and as a result now ifthe 
c red ito r does not have the necessary means to contact the debtor.orlokali 
the assets o f  the debtor, he may resort to collection agencies, though, a 
p resen t in Serbia there are only a few agencies dealing with collection." 
They basically offer tw o kinds o f services, one is purchase of uncollected 
claim s and the other is help in the collection process, be it through the court or 
by peaceful out o f  court collection. The latter could be looked upon as < 
pecu liar form o f  self-help, however, as the law generally prohibits self-hety 
for collection o f  debts, this is restricted only to services like collector 
inform ation on the debtor, infonning the debtor about the existence of debt 
(through m ails, phone calls), organizing peaceful negotiations, and infonning 
the debtor about legal consequences o f  non-payment.'‘s Naturally, whether in 
reality these activities are truly limited to what is foreseen by the law an! 
w hether and w hat kinds o f  inappropriate means of forcing the debtor pay are 
being utilized, is another matter. For sure, it is a problem that the activities of 
these new -fangled agencies are not regulated and are not subject to art) 
su itab le  m onitoring.

The introduction o f  the institution o f fixed and floating charges into the 
Serbian legal system  has enormous economic importance, though the exact 
effects rem ain to  be seen. The law seems to have struck the right balance it 
trying to ensure efficient enforcement of creditor’s right, by allowing the 
deb tor to exploit econom ically the pledged item (until crystallization)wrAxi 
interruption from the side o f  the creditor. However, the judicial practice iniF-

327 Such agencies are, for example, “Credit express Serbija" (its website » I 
Into //www .crcditexnress co.vu/individualnai/radalroska him >; Iasi visited on 6 A-,-' 
2008 -  unable to revisit on 7 January 2009), or ",B and T Incasso'' (wcbsiL- i  
litlp./Avvvw. incasso.co. vu >; last visited on 7 January 2009).

32* Id.



regare! has not yet hern develop«*t| in.) it may take some time before some r,f 
the focal issues relating to these newly introduced concepts ire clanfieri In 
the meantime it is up to businesspeople and 'heir lawyers »o He rr- . 'i v  imi 
discover all the advantages offered by thi- mique v*cn«nfr institution aid m
provide for adequate creditor-protective mechanism»•hr-.iigh rnrrnctmg

Yet it is not just the floating charge 'hat deserves ment ón from among 
all the newcomer in rem  security devices O f equal im pnrtm e was the 
introduction o f  the registered pledge' hy the l aw m  ¡»edge »-<—*■>. mn- 
posscssory security interests have become par it' >*-rb»an egat sy -tr~. 
virtually overnight This was a sensible move because se—>»a an» -  acked 
developed collateral law hut also lagged behind most of -he CEF countries, 
which had already reformed their respective ¡aws n he *** - -r-c* c— . 
the law has striven to introduce all those concomitant id-- meed •
secured transactions law which are needed n levetnoed i w t r  ac «irm e- - 
wit. the possibility that the collateral may consist • «• - »•
like goods in certain warehouse or store, or inventory ’"or ;onduc*mg >f in 
economic activity. Regrettably, the ¡aw lack. .wrTic ent ; r ,  ir ;
hitherto unknown possibilities are concerned, hu. eav ng ------ rr
important questions to be answered by courts

Additionally. it should be noted that the Law on Pledge »  nouduccd 
a rather efficient and expedient procedure for -.-posses.. -  r e '  . . - ,  tern 
by the pledgee (creditor), though self-help rrpo»m jinn m the f a n  known m 
many states o f  the United States is still prohibir. e co « t a
obliged to decide on the creditor s request vithm hree ca- 
Furthermore. if  the creditor's request for repossession ne - a te ':, ts 
accepted, the enforcement procedure must be .undue red * tnm rx rc\ 
days. Possible objection o f  the pledgee to ne .curt dec - on Joes « ---rc-q 
enforcement o f  the decision on repossession.

Although in Serbia similarly to other continental : jroccan v- « ’ > 
and unlike the United States, the common law ptovnces r v. ur-ada and No* 
Zealand leasing has not been brought under the >cw teg^tereo pledge 
system, and thus leasing contracts are looked upon us species different trom * I

Art 330 of the Crrnuna) Code provides that u person »ho twncii «nfarecs «omc .it lus 
rights shall be lined or punished vvilh unposoiuneiu up lo six iworhs n»e *“*  upplics far 
persons oho do so for the benefit of somebody else

I he paraphrased test ot the provision ui Serbian language re*b *  swWs Ao u w u a w  
/viArWyu iif to  jvoye prow ill prow :u ktt)< smutru Ja mu pryufe krw v  *r mn&noM 
taznom ill zunvrom Jo itsl meseci. Ail Jrfa c  w w  I ovog zkvuj »"«•* Ui Jrugot 
Liz UK* if taznoin propuumom :u lo Jcio.'



registered pledges, irrespective that thc> always contain a retention of till* 
clause. Moreover, until 2004 leasing was treated as a su i generis innomini«« 
contract for which the provisions o f the Law on Obligations were appkaM« 
normall> the provisions on sales or traditional lease rent contracts In 
accordance with international trends.” " financial leasing is now regulated b> i 
relati\el> modem Law on Financial Leasing in Serbia. One of the 
shortcomings o f this law might be that it docs not take into consideration the 
transitional character o f society, providing ill-proportioned protection forth« 
lessor. ” \  good example o f this is the above mentioned settlement that can 
be concluded between the lessor and the lessee entitling the lessor to 
repossess the subject matter o f the leasing within six days. At the same time, 
such protection might stimulate leasing companies to come to Serbia and to 
conclude leasing agreements, which generally has as an effect the 
modernization of the infrastructure, and fostering of the economy. The 
introduction of the Register o f Financial Leasing should have the same effect, 
as it increases legal certainty and publicity . ” '

Drafts deserved mention in this paper not just as security devices but 
because they do not represent newcomer institutions but rather devices that 
hav e been known and exploited in Serbia since at least the 1930s. They were 
of interest to see w hether courts were in the position to reconcile the overly 
formalistic rules of draft law with the required flexibility of our times. Based 
on the case law we can say that courts are becoming more flexible, and have a

Among others, taking into consideration the recommendations of the UNIDR0I1 
Convention on International Financial (.easing See < http/Avvvw unidroit org/cn^ 
conventions IVXXleasine I vaxicasing-c him >; last visited on 7 January 2009.
However, it has to be mentioned that this Convention is not a real success story, it h* 
been ratified only by few countries (Belarus, France, Hungary, Italy, Latvia, Nigeria. 
Panama. Russia, Ukraine, and Uzbekistan) See Philip R. Wood. Comparative Law ol 
Sccunt) Interests and Title Finance (Sweet and Maxwell, London, 2007), at 793 
Many other countries in f.urope have rather introduced special laws on leasing (« 
example. Hungary is planning to add a section on leasing to its Civil Code. Set tlx 
pertaining documents o f  the Hungarian Leasing Associalion at < 
Inin //wvvw lizings/ovclsci- hu indcvphn'naKCid—l&mywhConlcnt I ype u.H&nil»!1 
( onieniTvpeCirlAclion-iiem&niodule-jK& lypcI mywbContenlRecord i<l-J.S&hKi 
recordAclion I =ltem >; last visited on 7 January 2009.

5,1 At the same time, sometimes in practice circumstances like relatively lengthy court 
proceedings or the custom of a sizeable percentage ol the population to possess (¡rearm» 
(though not in all pans o f the country and with quite radical difference« depending «I»"*' 
various segments of the population) does affect the position o f lessors

332 However, investors always have to have in mind that Serbia is a society in transition anf 
in practice things do not function always as they should and as foreseen by the law



hitler understanding o f the needs of y mndr-t (S-<>n».m-, J7"c |(sti .
became proceedings for enforcement o f Jr»f>t.ni%u?d ~gh». *r- Ir f 
proceedings in Serbia, as drafts to? considered •« cjmhr, *» ‘.them«- 
documents This means that the creditor -an collect he *»m n » :,mmsr 
enforcement procedure in a relatively ;hort -¡me ! rr-^te^iv- ,f  •*,_ 
admittedly the l aw on Drafts definitely needs ootnomhensiv* -eft»-,, 
improvement to he better .adapted to 'he latest rrpedate'"s .t
commerce.

Finally, a word needs to be devoted to tssignment n - tv r-
prcciscly the fundamental changes assignments law has « t t i p w  w d -mH 
undergo because o f the arrival o f new (inawemg -nerhnd» ecpK..*ing 
receivables (claims). The unfottunately neglect of b is  e* •• -
levels may prove a problem because it is i tenons ;h.u!engc 
comprehend such novel sophisticated transactions as cccWaMco flamcMg 
and factoring. Yet it is tar from irrelevant vhether and tow r-e « t s  » 
channel the development of the related taw. though -here * e  afceatfy wow aid 
more cases o f  sold claims in Serbia: in other -wonts. business s -nue n i y «. 
the law and the courts.

Regarding recognition and enforcement .if foreign c o a t tec mom  md 
arbitral awards, we can say that it can be done » tnout c* -• . ‘ . --
However, general problems mentioned n ’his pare- ike 
and corruption, have to be taken into consideration

It also has to be mentioned that corruption s a m n . .  vs-jc 
contemporary Serbia International statistic' ) t a i  So Mb ^  ou: 
countries, with a CPI score o f 1 4  tout o f  10) and confidence range VJ-* J 
(out o f  10) on Transparency Internal ai irruption Perception Indcs 
2007."* The "N otions in Transit Rating" of the Freedom vusc -.tcmat.ru. 
organization gave a score o f  4.50 for corruption in the country and v r
democracy generally in the year 2008 (the ratings arc xtxvl on a scuc to
7. with I representing the highest level o f  democratic -i -c-tss ai'd

m  Set supra under heading 3.1 -
1M I he debtor can protest with in three ttevs.

One of contradictory eases was the “Ctnirvtt.wf case where ihe company sold its chums 
well below their |aMcgc«l| value, which caused significant pubiic ououge and endastn 
I he story was reported bv the uiagarme x.'/us avmuu the tcvt ol the related anidc is 
available elecuonteally at -  htll» y'-lM-'"»-» W * * * '"  '
I itltstl ltl*lIII slitinl ■ last visited on * 1 January 20tN

»*• Soutee Itunparetic) IracnuiNMl. -  jmg-www 'tatMNttav' y«g p ’liv) jfVJtvg- 
sii.vevs indices cPt ¿ ¡ R l '  last sisitc-d mi ? Januais ,'tXN



lowest.)." The EBRD-World Bank "Business Environment and Enterprise 
Performance Survey” also mentions corruption as a serious problem in Serbia. 
Closely related to this is the issue of judiciary reform. The Serbian Parliament 
has adopted the .jW ationa l S tra te g y • o n  th e  R e fo r m  o f  J u d i c i a r y in 2006."* 
This reform is supported by the Council o f Europe as one of the aims of this 
reform is to harmonize Serbian legislation with European standards."''

Legal education and its reforms can also play a crucial role in the 
reforms of the judiciary and the fight against corruption. The introduction of 
the three-cycle system (bachelor, masters, and doctoral level) and other 
novelties of the Bologna accords are under way at Serbian universities, and it 
is expected at least, on the level o f official rhetoric -  that these reforms will 
make the educational system more efficient, shorten the time of studies and 
reduce corruption in higher education institutions. However, changes in the 
structure of the studies rarely affect the substance o f the system and may not 
result in the increased quality o f education; such concerns are more than 
justified at the moment in Serbia. Without more radical changes in legal 
education, however, the new and forward-looking laws may to a great extent 
remain dead letters on papier and the system may continue to function as 
before. In addition, the heavily loaded court dockets and sometimes the 
unpreparedness o f judges and courts are matters o f  fact. All this raises serious 
doubts as to whether courts can adequately deal with the challenges of myriad 
novel kinds of contracts, as hinted at in this paper. This is in particular a key 
issue as the increased role o f courts as i f  not lawmakers but only gap- 
fillers and those agents in the system that channel the development of law. is 
given and well-proven even by the very few cases discussed above. There is 
certainly a need for the reconsideration o f  the role o f  courts fulfill in the legal 
system, and irrespective that gaps should still be filled primarily by the 
legislation and the regulatory agencies as per conventional wisdom, the new 
role o f courts should be also recognized.
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