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I. Introduction
1.1. Historical and Political Context

Following the break-up of the Socialist Federal Republic of Yugosiava
(“SFRY"), the Republic of Serbia (hereinafter: “Sertha™) remaned n
federation with the Republic of Montenegro (hereinafter: “Montenegzro™) 5y
forming the Federal Republic of Yugoslavia (“FRY™). Yet after a short
“honey-moon” period, due to the growing political disagreements between the
political elites, the two republics started slowly to move apart from zach other
By the year 2000, Montenegro had taken over most of the competences from
the federal state, thus leaving FRY existing only on paper. After the political
turn-around in Serbia in the year 2000." Montenegro was reluctant 1o refum
the seized federal competences to the federal state clearly expressing =
intention to step out of the federation with Serbia. Nevertheless. at the
insistence of the European Union (hereinafter “EU”™) and some arm-twisting
diplomacy, the breakup of the two republics was temporaniy pestponed
through creation of the State Union of Serbia and Montenegro (hereinafier
“SCG”). The State Union was from the very beginning perceived by many as
a temporary solution, since the Constitutional Charter (I stvma poveia”) on
which it was based provided that any of the republics constituting it may after
a three-year period organize a referendum on its stepping out of the Union. As
was expected, Montenegro utilized this right as soon as it was possible and in
2006 held a referendum in which its citizens decided to leave the union and
form a free-standing independent state. As a result of the Montenegrin vote,
Serbia again became an independent and sovereign state.*

*  After long years of Slobodan Milosevié's regime Vojislav Kostunica was elected for the
President of the Repulic and the Democratic Opposition of Serbia ganed majonty mn the
Serbi parliament. See ClIA - The World Factbook at <

Jhwww el ' : ications. i . >; last visited on

JJhwww v
7 January 2009.

Y One of the most pressing political challenges Serbia is facing today is the future status of
its province Kosovo and Metohija. Since 1999, the province has been under the United
Nations protectorate (UNMIK). Under intemational law, o wit, the UN Charter and UN
Security Council Resolution 1244, Kosovo is integral part of Serbia. However, de facio
Kosovo has been for the last nine years outside of Serbian legal and political jurisdiction.
At present, the future status of Kosovo is the subject of intense discussion at international
level. Thus, it should be noted that the ensuing presentation of Serbian law and judicial
practice does not include developments from and related to Kosovo and Metohija
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1.2. Legal and Judicial System
In October 2006 the Serbian Parhament (“Narodna shkupitina™) enacted

a new Constitution (“Ustav Republike Srbije™). " which was previously
approved n a referendum. The new Constitution provides a legal framework
for the organization and functioning of the independent state. It defines the
Republic of Serbia as the state of the Serbian nation and all citizens living in it,
based on the rule of law and social justice. principles of democracy, and
respect of fundamental freedoms, as well as human and minority rights and
commitment to Furopean principles and values. ® The organization of
governmental power is hased on the principle of separation of powers. The
legislative power i« conferred to the Parliament, which has 250
representatives.  The executive power is divided between the President
(“Predsedmit”™) and the Government (“17ada™). though most of the executive
powers are entrusted to the Government, the President only symbolizing the
state unity of Serbia and carmying out certain, mostly protocolar, competencies.
The judicial power s conferred to courts that are per the Constitution
independent in their work and decide on the basis of the Constitution, laws
and other general acts, as well as generally accepted rules of international law
and ratified inernational conventions. Furthermore, as a guarantee of judicial
independence 1t is expresshy stipulated that the position of a judge is
permanent.’ However. the Constitution introduced one, seemingly important,
novelty in this regard. When a person is first afpoinled as a judge, the
appointment is limited 1o 2 period of three years: the effects of this novel
solution remain 10 be seen. vet it appears — as empirical information already
shows — that the new 100l for ensuring independence of judges carries the risk
that this wansitory period may be used not only to test the professional and
morz! values of 2 judge. but also his or her willingness to follow potential

Officizl Herald of the Republic of Serbia (“Slicbeni glasnik Republike Srbije”) no.
982006

" Ongmal wordng ~Republika Srbya je drzava srpskog naroda i svih gradana koji u njoj
Zmve. zasmovana na viadavini prava i socyalnoj pravdi, naéelima gradanske demokratyje,
ludsizm | manynsiam pravima | slobodama 1 pripadnosti evropskim principima i
vrednostama ~ See an | of the Serbian Constitution.
Ongmal wording ~Sudow: su samostalni | nezavisni u svom radu i sude na osnovu Uslava,
zakong 1 drugih opitih gkata, kada je to predvideno zakonom, opSteprilvalenth pravila
medunarodnog prava | potvrdenih medunarodnih ugovora.” See an. 142 of the Serbian
s

' idan 136

"
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political instructions in certain situations and related 10 politically ——
cases,

Recently one interesting question was raised in regard o 1he position >
judges and their potential tortious liability for illegal or improper work
rendering of decisions. In 2007 Serbia’s judicial system was feed wigh 4
until then unprecedented problem: a large number of citizens Tled setion 5
damages against judges for their allegedly illegal and mproper #ork n e
Although the claims were directed to compensation of non-mutersl femuge.
in relatively small amounts, it became a grave problem became of 5,
enormous number of actions filed (about 9500 ser month. = % oo
number of cases could have paralyzed the already overburdened conr e
The problem was eventually addressed by the Serbian Supreme Court. whoe
Department for Private Law Disputes (“Gradansko odeljeme Vrvmmog iy
Srbije’) adopted a legal standing (“pravno shvatanje™ m tis =zmd &
session of 15 March 2007."" On the basis of the analysis of B Sertu
Constitution and laws, as well as of relevant international standards. he (o
held that judges in Serbia enjoy legal immunity from such clams. whech
therefore have to be rejected by the courts handling the complams = son-
permined." The only exception to this is when 2 judge commits 3 nal
offense in rendering a decision.

Finally, over the last several years a number of =fforts 10 =orzamze he
judicial system in Serbia have been undertaken. A set of laws @ hat g
was adopted, but their implementation has been posiponed several tmes.  As
a result the current structure of the Serbian judicial system campot e

1% See Legal Standing of the Department for Private Law Disputes of Be Serum Supreme
Court, no. 07/03-01. of 15 March 2007 For more miormabon sbout the mie of o
their legal standing and position see heading | 3. enntled “Role of Couns ™ mva

""" The court based its findings on the provisions of the Law on Judges ™ Zatom o sbioms
(Official Herald of the Republic of Serbia nos. 442004, 51 2003, 101 2005 md 48 e,
and on the Constitution of the Repubiic of Serbia. Per amcle 3 of e Law on Judess 3
judge is not liable to anvone for opinion expressed or vots Zives @ camvme owt of M
function. Per article 6 of the same law, the Republic of Serbua s habie for damesss caused
by illegal or wrongful work of a judge. with the possibiiny 10 soek recourse Tom 3 wdge o
the damage was caused intentionally or with gross neghgence Arncle 151 of e Serdum
Constitution provides that a judge may not be held bhable for opmon cxprossed or voie
given in rendering of a court decision, unless be has therewith also communed 3 cromoal
offense.

1”7 'd

" See the Law on Organization of Courts (“Zakon 0 wedemu swiova”) with &l o5
amendments. Official Herald of the Republic of Serdia nos. 032001 42 2002, 272003,
202004, 1012003 and 462006
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described other than as a temporary one, which is to remain in place until the
new system of organization of courts is introduced, though when that will
oceur cannot be stated firmly at present. For the time being, courts of general
jurisdiction in Serbia are municipal courts (.opstinski sudovi™), district courts
(“okrizni sudovi) and the Supreme Court of Serbia (“Vrhovni sud Srbije"),
which stands at the top of the judicial pyramid." Courts of special jurisdiction
in the sphere of commercial transactions are commercial courts (“/rgovinski
sud ") and the Higher Commercial Court (“Visi trgovinski sud") seated in
Belgrade. " 1f the new organization of the judicial system materializes, in
addition to already existing courts. four courts of appeal (“apelacioni
sudovi™)'* and a specialized Administrative Court (“Upravni sud”)'" will be
established. The changes aim to ensure higher quality and more efficient work
of courts though it will probably take some time until the results of the reform
surface. A final novelty introduced by the new Constitution deserves to be
mentioned: this novum provides that the highest court in Serbia is the
Supreme Cassation Court (“FVrhovni kasacioni sud”) instead of the Supreme
Court of Serbia. however, this term is used only by the Constitution; the new
Law on Courts still has to be passed that will introduce the this term in

. 8
practice.

1.3. Role of Courts
Like other civil law systems, Serbian courts do not have lawmaking

powers. Thus, the common law notion of stare decisis has no true counterpart
in Serbian law. As mentioned. in Serbia “courts are autonomous and

" However. the Supreme Court of Serbia may not decide on constitutionality of laws and
legality of by-laws. These competencies are bestowed to the Constitutional Court
(“Ustavni sud"). which 1s, inter alia, competent to protect constitutionality and legality, as
well a5 human and minority rights and freedoms. Its decisions are final, binding and
enforceable. See art. 166 of the Serbian Constitution.

""" See art 10, 24-25 of the Law on Organization of Courts.
It
Id ant 13(2).

" Id an. 26.

" See art 143 of the Serbian Constitution. The rationale of this change is not clear.
Inevitably, this will cause, at least one more amendment of the Law on Organization of
Courts, Since the Constitution does not provide for a list of competencies of the Supreme
Cassation Court, this will have to be regulated in the amendments of the Law on
Organization of Courts, Until then it remains unclear whether this is only a terminological
or rather a structural change. Therefore, at present time it is not possible to foresee what
eflects, if any (except reducing the workload of courts in general), this change will have
on the functioning of the Serbian judicial system.
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independent in their work and they decide on the hasis of the 4

3 NSttt ion

laws and regulations, .. as well as generully ar cepted rules of internatipma
y p ¥ ” . “rnaticong

lenw  aned ratified international comventions = " 1n ddition, ————

independent in their work and subject only to the Constitution and the Jyw *
The sources of law in Serbia are the Constitution. ratified ntemational
agreements, laws, regulations, and generally accepted niles of mternations)
law. Therefore, according to the letter of the Serbian Constitution —
practice does not represent a formal (i.e., primary) source of law in Serbiq
This does not, however, by any means, mean that court decisions and —
in general should be underestimated in Serbia. On the contrary . cours 4o sl
an important role in shaping the contours of law in particular n those cases
where courts need to render a decision in a matter which is 1ot sxoressiy
regulated by legal norms in force, or where the court is asked o msoive 5
dispute related to a novel kind of business contract. as will 5¢ demonstrated in
this paper. In such cases. courts do not only mechanically apply he law 5ut
constructively interpret the parties’ agreements and apply zeneral mules of
contract law to specific individual cases.”

" See supra footnote 6.

* The Constitution expressly prombits any kind of influence on judges m carmymg out of

their competencies. See art. 149 of the Serbian Constiunon

However, in Serbian legal doctrine. as well as in former Yugosiav lezal theory. this view
was contested. Some authors argued that judicial pracuce i Gcr comstiuses 3 source of
law, while others suggested that it actually represents oniy m “merpresve wwrce of
law”. Still, today the prevailing position is that judicial practice, m spite of us mportance
and relevance, does not represent a formal source of law: or. it is not 2 prmany Sut only 3
secondary source of law. See also Milan Dakic. Piercing the Corporase Ved and Labiiny
Jor Company Debts in Serbia — Movement to Understand Modern Compamy Low in
STEFAN MESSMANN & TIBOR TAUT! (EDS.), THE Case Law OF CENTRAL anD EasTERN
EUROPE. LEASING, PIERCING THE CORPORATE VEIL AND THE LIABILITY OF MANAGERS &
CONTROLLING SHAREHOLDERS, PRIVATIZATION, TAKEOVERS AND THE PROBLEMS WITH
COLLATERAL LAWS (European University Press, Europlischer Universudtsverlag. 2007)
at 155 (hereinafter: Messmann & Taju, Case Law).

* The Serbian Law on Obligations (“Zakon o obliguctonim odnossma™) (Official Gazette of
SFRY no. 29/78, 39/83, 45/89, Official Gazette of FRY no. 3193 and Official Gazenie of
SCG no. 1/2003) expressly provides rules for interpretation of contracts. According ©
these rules, contractual provisions in the first place need to be iterpreted a5 they were
written (“odredbe ugovora primenjuju se onako kate glase™, te., in accordance with their
[ecommon| meaning. _
However, this basic rule of interpretation is supplemented by the provision that in
interpretation of disputable provisions courts should not hold to literal meaning of the
words used, but should investigate the common intention of the parties and understand the
provision in accordance with the principles of the law of obligations as set out under the

b
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1t i« more of & curiosity than of practical relevance today, but Serbian
courts may in some cases apply principles of the pre-World War 11
(hereinafter: WW 11) laws 1o fill legal lacunae. This is so as one of the very
first laws passed By the socialist Yugoslavia, the 1946 Law on the
Imvahdation of Legal Acts Passed before 6 April 1941 and During
Occupation. abrogated all pre-WW 11 laws of Yugoslavia to part with the
capitalist past. Yet as it was clear to some of the less zealous lawmakers of
those times that huge gaps had been created, the very same law foresaw that
antil the enactment of new — “socialist™ — laws and regulations, courts might
apphy principles extrapolated from pre-WW 11 laws in rendering decisions,
provided that such principles did not contradict the values of the then
emerging “socialist” order. ©© Although Serbia has also redirected its

law (“pri imacenyu spornih odredbi ne treba se driati doslovnog znacenja upotrebljenih
rasa. vec treba istr@dvat: zajedmicku nameru ugovaraca i odredbu tako razumeti kako 1o
odgovara nadelima obligacionog prava utvrderum ovim zakonom™).
Moreover. the law provides for the so-called “contra proferentem rule’ (ie., in dubio
contre stipulatorem principle) by provading that in case of contracts prepared by one party
dubious provisions ought 1o be interpreted in favor of the other party. Finally, when a
contract 1s not followed by considerabon  (1.¢.. payment or performance by the other party)
doubtful provisions should be mierpreted in favor of the debtor. As opposed to that, in
cases of conracts backed by consideration such provisions should be interpreted in a
manner which ensures fairness as far as the mutual obligations of the parties is concerned
(“pravican odnos u=ajamnih davanja™)
Paries may also agree that m the case of a dispute a third person will give an
mnterpretation of thewr contract, i which case they may not initiate court proceedings
before such an mierpretation has been given or refused. See arts. 99-102 of the Serbian
Law on Obligations

= “Zakon o nevainosu pravmih propisa donetth pre 6. aprila 1941. godine i za vreme
nepryaieliske okupacye ~ enacted in 1946, published in the Official Gazetie of the Federal

People s Republic of Yugoslavia no. 86/46.

“ Tius system was by many western democratic systems of those times referred 10 as a
‘commums! sysiem Yet the Yugoslav variant of ‘socialism’ is to be differentiated both
from the “socialist-market economy” of the post-WW 11 Western Europe and the soviet-
model of the Eastern Block countries because of its many distinguishing features. To
mention the most important ones 1/ in Yugoslavia private ownership of small enterprises
was possible, 2/ agncultural land and forests were not completely nationalized; 3/
emerpnises (starung from the 1950s) were run by their employees (the so-called self-
management system [“samoupravijanje”]), and 4/ on a political and intemational plain -
Yugoslavia was not part of the Warsaw Pact but was the leader of the Group of Unallied

Nations.
* See Milan Dakié. chapter on Serbia in: Messmann & Tajti, Case Law, at 155. See also |

Petrié. M. Mirkovic. Pravao-poliicka istoriya nove Jugoslaviye [Legal and Politie History
of the New Yugoslavia] in: G. NIKOLIC (ed.), ISTORIJA DRZAVA | PRAVA JUGOSLOVENSKIH
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development once again towards capitalism (swentially from year 2000 on)
and this redirection has been followsd by 3 flond of new faws, cccasionsl
resort to pre-WW [ principles s oill 2 must (eg. s or cwl
partnerships)

The role and importance of the Supreme Court of Sefb s bew
illustrated by the following two institutions aticipsted 5y the Law on
Organization of Courts. Specifically. departments (“udeljemja™) of the
Supreme Court may on their meetings adopt 3 legal standing (“pravno
shvatanje™) on a certain legal issue, which is obligatory for sl panels “weca’)
of that department.’* Moreover. the General Mesting of e Supreme Court
(“opsta sednica Vrhovnog suda™) may adopt 3 gemeral legal position
(“nacelni pravni stav™), which is binding on all panels and departments o the
Supreme Court and may be amended only 5y the Ceneral Meenng of the
Supreme Court.™ As said. although Serbia is a civilian legal sysiem nof
knowing the stare decisis doctrine. these two peculiar mstitutions may 5¢ the
only local counterparts of precedents and they may 5e lsted = secondary
sources of law.” Yet it is very hard fo state precisely o what exient the
decisions of higher courts and the mentioned positions of the Supreme Court
influence lower courts; at any event, it is fir o state that they do have some
persuasive force.

Talking of the role of courts, finally, it nesds 1 Se mentoned hat
Serbian courts made a commendable contribution 10 preserving ind property

NARODA [History of the States and Laws of Yugoslav Napons| Nasina opga Scograd
1972), at 513

3 These transactions are not expressly govemed by the posinve noms (1.2 law @ force) of
Serbian law. Therefore, they are subject 10 2encral rules and prmcapies of contrat law.
while in respect of transaction-speaific issues pre-WW [ procpics may gph Ser &

¥ More information on the Supreme Court of Scrbw (also English pages) svalable o the
website of the Court at < hitp-/www vibova sud sbug va > last visied on 7 January
2009. The Bulletin of Case Law (“Bulen sudske prakse”) ssucd by the Count 5 abso
accessible through the site. The Bulletn compnses the most umporant Jecisions of the
SmCmMMth«hMlemh-u
mof&emhwhm‘umum.ﬁmnw
n*mx»ammmmmwmmhw
ms»*wMMnmhm‘kthxc

v ahangt org tol publicany D03 engpdfl > last v o 7

A M ST N L

M See art 40 of the Law on Organization of Courts.
¥ Id ant 42,
% Sve Mikan Dakic, chapter on Serbia s Messmann & Taju, Case Law, at 155
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halancing the connected interests as  far as  intermational  contractual
relationships were concerned in one difficult pant of Serbia’s history, namely
in the periad 1002.1005 when an international economic embargo was
imposed on FRY by the United Nations Security Council, which had often
detrimental  effects on many  local businesses, as  often  decades-long
cooperation with foreign partners was brought to an end virtually overnight
Often the partners managed 1o “freeze” or reduce the level of business
activities so that they could relatively casily restart doing business after the
lifing of the embargo (which eventually lasted much longer than initially
expected by mam ). In spite of the efforts of some domestic businesses to use
the embarpo as an excuse for avosding their obligations from contracts with
foreign parmers. Serbian courts - instead of unconditionally taking account
solehy of local interests - tried rather 10 find a way to balance the conflicting
mierests. The delicate issuc was how 10 reconcile the need to protect the
lepiimate expectations of foreign partners for proper fulfillment of
contractual obligations and granting of some kind of relief to local businesses
on the basis of the obviously changed political, legal and economic
circumstances caused by the embargo.

The main reason why Serbian courts have 1o be praised — in addition to
facing and resolving unigue legal problems due 1o the embargo — is that in
mos! cases they managed to find a way 1o satisfy both ends, which in the
vears full with animosity towards the international community because of the
sanctions was far from being easy. This meant that a simple reliance on the
embargo as an excuse for non-performance by Serbian businesses in the
litigation phase was not accepted; however, this was distinguished from the
possibiliy 10 enforce contractual obligations enshrined in final coun
judgments. In other words, even though foreign partners could have started
and compieted litigation by obtaining a final coun decision ordering the
Serbian pariner 10 pay and perform, the final decision might not have been
enforceable in courts of law due to the international embargo. As the statute of
limitations for enforcement of final court judgments runs out in ten years'
generally all contraciual obligations with foreign partners have had w be
fulfilled within that period of time; even such venerable principles of private
law as rebus sic stantibus or force majeure have not been automatically

"' See the Law on Obligations (*Zakon a#mmmmm
SFR;'nm. zw‘;;n. 39/1985, 45/1989, :m and Official Gazette cuﬂ'll'l'n.-.’llo'llln."‘r
an
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2. Provisional and Preliminary Measures
2.1, Legislative Overview
2.1.1. Provisional Measures

According 1o the Law on Enforcement Procedure (“Zakon o izvrinom
postupkn ™)™ (hereinafier: “LEP™) a provisional measure (“priveemena mera”)
may e ordered before or during the course of litigation or administrative
proceeding, as well as after the termination of such proceedings until the
enforcement ( i.c.. seizure, sales and payment of so received moneys to the
creditor) is in fact accomplished. " Issuance of a provisional measure is the
last resort, 1o be granted only if the creditor’s rights cannot be sufficiently
secured by other means.  On motion of a creditor the court 7 may,
considering the circumstances of the case and if appropriate, order even more
provisional measures in a single case. " Serbian law distinguishes between
provisional measures for securing pecuniary and non-pecuniary claims.

A provisional measure for securing pecuniary claims (“privremena
mera =a obezhedenje novéanog potrazivanja™) may be oraered if the creditor
shows (1) the probabhility of the existence of the claim that is to be secured by
the provisional measure; and (2) the risk that without such a provisional
measure the debtor would prevent. delay or considerably hinder satisfaction of
the claim by disposing of, hiding or otherwise making unavailable his
property. Yet the creditor is not required to prove the risk if he shows the
probability that the debtor would sustain only insignificant damage by the
imposition of the provisional measure.” Per the LEP, in order to ensure that
there will be assets upon which enforcement of a pecuniary claim is possible,

poverioca sprovode =vrienja u korist jugosiovenskih firmi, nema opravdanog razloga za
odlaganje =vrienja po prediogu dicnika u Jugoslavyr.”

¥ Official Herald of the Republic of Serbia no. 125/2004.

¥ See an 291 of the Law on Enforcement Procedure

“ 14 an 292 However it should be emphasized that here *secured’ means nol creation of
a0 in rem night (sccurity interest or licn) but only a measure aiming ot ensuring that
collection on the would-be-judgement will be possible.

" The competent count is the one on whose territory the debtor has its seat or residence. A/
an 3

* Id an. 295.

" 1d an 299 (1-2) The law provides that the risk exists particularly when the claim would
have 10 be enforced abroad. if the deblor's statutory obligations (¢.g., alimony or unpaid
1axes) and obligations determined in final decisions of courts or other authontics exceed
fiis regular income, when an earlier atempl of enforcement was unsuccessful due 10 the
debtor's refusal 10 provide information on his property, or when the deblor had provided
false nformation on his property in earlier enforcement procedures. Jd. ant. 299 (3).
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any measure achieving that objective may be ordersd ™ As & zenersl ride
provisional measures do not establish a lien (e an i rem right snsuring
priority in bankruptcy or as to lien-holders) over the debtor s meets Howsyver
the court may order - especially in the presence of 3 risk hat without h-
provisional measure the debtor would prevent or comsidersbly hnder
satisfaction of the claim — that a provisional measurs shall sstablish »
temporary lien over the designated assets of the snforcement debtor
Similarly, a provisional measure for securing of son-pecamary <lmms
(“privremena mera za obezbedenje nenovwianog potrEvania” Ty e
ordered if creditor shows (1) probability of the mustence of Be clmm © b
secured by the provisional measure and (2) 3 risk that otherwise stisfacton
of the claim would be prevented, delayed or considerably wndersd [n
addition. a provisional measure may also be ordered when creditor ows he
probability that the provisional measure is necessary 0 prevent use of force or
infliction of irreparable damage." In order 1 secure 3 nom-pecumury clwm,
the court may order any measure that it deems appropnate. hough omcally
the content of such measures is in practice normally different fom e ones

awarded to pecuniary claims."

% Such measures may include in particular (1) profbing B Jedtor w o o ot
chattels, as well as seizing such chattels from the dedtor mnd cntrustmg Sem o S Sedsor
or a third party for safekeeping, or for safekocpmg @ 3 deposst wd Be oot J
prohibiting the debtor from dispusing of or cncumbermg hss mmovabic Joperty o
property nghts to immovabie property recorded i M5 Gver @ 3 eI ek Wi
recordation of such prolubiion n public books, (7) prombwmg ketwors ktwor Tom
paying the debtor's clarm or from handing over objects 10 the mun Jefor = drofsbiting
the debtor from receiving such objects, collecnng the daum or Sspesssg of whs o
received or collected, (4) ordermg a bank or other nepcal Bsiiubon whcre e b
has an account to stop payments to the debtor or 3 terd parmy om oeder of ihe Jebior om
such account up to the amount cqual o the monctany clam © b wowred by the
preliminary measure, and (5) serzure of cah o secupbies beld v e debior ad
depositing them for safekecpng /i are 300

‘' The Serbian language of the respective provision reals = ollows. “Prrememm merom
ne stice se zalono pravo, ait sud moZe odredit. Moo A0 poston spasmost sdredena
dlanu 299 stav 3. ovog 2GR0, da SE PEOVEmCTOm RErom SIXE PIIVCmeno aliino
pravo.” Id ant 301

© i art 302 As in the case of ensunng collection of pecunsary claums, the creditor s not
required 10 prove the nsk, if he proves that the dedwr wouhd sustun only msignficant
damage trom the peovsional measure, of that the claum would have 0 be enforced sbroad

may, iter alia, welude (1) ban on disposing of of encumbering the sscts heng
of the claim, seizing of such chattels and entrusting them w ihe credtor o 2

third person for safekeeping, or for safekeeping i deposit with the court, (2) 3 ban oo
ﬁmuwmmmhmﬂud—a

]

z
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2.1.2. Preliminary Measures

A preliminary measure (“prethodna mera™) may be granted on the basis
of a judgment™ of a domestic court on a pecuniary claim (i.e., roughly -
money-judgment). which has not become final or enforceable, if the
enforcement creditor shows the probability of a risk that without such a
measure satisfaction of the claim would be impossible or significantly
impaired.*” Subject to the fulfillment of the said conditions, the court may
order one or more of the preliminary measures listed by the law.**

2.2, Adequacy of Provisional Measures

When deciding on a motion for a provisional measure, Serbian courts
tend to require the existence of a connection between the provisional measure
sought and the substance (merits) of the plaintiff's lawsuit, though the law
does not define exactly what the connection is supposed to be. Thus, some
ingenuity on the side of courts is needed in establishing the existence of a
proper connection. In a recent case, the District Court in Valjevo (27 January
2006) held that a provisional measure cannot be ordered unless there is a

recording such ban in public records, (3) a ban on taking actions that may cause damage (o
the enforcememt creditor, (4) a ban 10 the debtor’s debtor to hand over to the debtor the
claimed objects, (5) order 1o the debtor 1o take specific actions necessary for protection of
chatiels or immovable property, and 10 prevent their physical alteration, damage or
destruction. (6) authonzation 1o the creditor to take an action, by himself or through a third
party, or procure a particular object at the debtor’s expense, especially if necessary to
anan siatus quo ante, or (7) lemporary regulation of a disputed relationship in order to
prevent violence or infliction of irreparable damage. /d. ant. 303.
*  According to LEP arbitral awards are treated as judgments. See art. 31 of the LEP.

“ See an 282(1) of the LEP. The law mandates that the risk shall be deemed to exist if the
motion for a preliminary measure is claimed to ensure collection or performance based on
one of the following types of decisions: (1) a payment order issued on the basis of a bill of
exchange or a check against which timely objection has been made, (2) a judgment issued
i such 2 cnminal matter where the criminal court has adjudicated also the connected
private claim as legiimate, however, against which retnal is allowed, (3) a decision to be
enforced abroad, (4) @ judgment on the pleadings which has been appealed, or (5) judicial
or administrative settlement. which is contested in a manner prescribed by law. /d. art, 283

“ The LEP lists four distinctive preliminary measures that can be ordered by a court: (1)
lisung (1.¢., taking inventory) of panticular assets, (2) prohibiting debtor’s debior to satisfy
the debtor’s claim or handing over items, as well as prohibiting the debtor to collect his
claims or recerve and dispose with certain assets, (3) prohibiting a bank 1o pay the debtor,
or a third party at the order of the debtor, up to the amount which is the object of the
preliminary measure, or (4) temporary recordation of a lien on an immovable property of
the debtor or on the rights in that property. See art. 285 of the LEP.
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‘mutual connection® between the substance of the plaintiff's claim and the

content of the provisional measure sought, in the sense that the provisional

measure must ensure that the creditor will be in the position 1o collect in the

enforcement phase based on the judgment 1o be rendered.” Thus. whether 2
provisional measure is adequate — or, more precisely. whether the content of
the provisional measure is adequate — in a case depends on the substance of
the plaintiff’s claim sought to be secured. Therefore, what kind of provisional
measure is to be issued should be determined by the court depending on the
circumstances of each individual case.” Put simply, while in one case a
simple prohibition of disposal with a particular asset would be sufficient. m
another case only the transfer of a particular asset into the custody of a third
person would produce appropriate results.

Although this rule may sound more or less straightforward. m practice
parties often request provisional measures that go wlira vires. A scholarly
example of such attempts of creditor-plaintiffs can be found in 2 case of the
Higher Commercial Court, which — applying the standard that = [...] the
content of the ordered provisional measure may not be such as Io in ffect
amount to the enforcement of the flmmﬂ‘ s claim before the final court
decision has been rendered [...]"* — refused to grant the reguest of the
creditor-plaintiff directed at handing-over of the disputed goods 10 a third
party implying the permission of using them up as raw matenal immediately
upon transfer. Instead, it merely ordered their safekeeping by a third party
until the final resolution of the court proceedings.

Interestingly, the first-instance court had no problem with granting the
sought measure, which apparently demonstrates a certain level of
inconsistency in the positions of Serbian courts. Even in such simple cases,
courts may misapply the law — which admittedly is perhaps a bit too generally
formulated — and grant a provisional measure that would in fact prejudice the
adjudication of the case on the merits. No wonder then that the Higher
Commercial Court remanded the decision of the lower court with the

7 Decision of the District Court in Valjevo, G2. 23122006 of 27 January 2006. The
paraphrased text in Serbian language reads as follows: “Nema wsiova o odredivanye
privremene mere ako =medu sadriine ncbenog zahieva | sudriine privremene mere ne
postoji weajamni odnos koji se sastoji k svesi priveemene mere da obezbed: potracivanje
koje je predmet nébe.”

b 220

" See Decision of the Higher Commercial Court P2 144992005 of 5 January 2006. The
paraphrased holding in Serbian language reads as follows: “SadrZina privremene mere ne
sme biti takva da se njom u sustini tako menja postojece starje stvari da ona po svom
dejstvu predstavija izvrsenje iradene sudske odluke pre nego $to je ona i doneta.™
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instructions for another hearing stating, infer alia, that if such a provisional
measure would be granted it would in effect amount to the enforcement of the
plaintiff’s claim and thus would make adjudication of the case on the merits

completely unnecessary. "’

2.3. Provisional Measure v. Existence of the Plaintiff’s Claim

Ordering of a provisional measure may by no means prejudice the final
outcome of the court proceedings on the merits of the case. Such a position
was reaffirmed by the Higher Commercial Court in its decision of 27 July
2005, in which the court held that when deciding on a motion for a
provisional measure the court is expected to limit its analysis solely to the
issue whether the petitioner’s statements and the submitted evidences make
the existence of the plaintiff's claim probable, and that it must not deal with
such meritorious questions as whether the conditions for the termination of a
contract have been satisfied. Yet the existence of such a probability does not
mean that the plaintiff's claim is well-founded and that the court will reach
the same conclusion in its decision on the merits.”' Otherwise, the court
upheld the decision of the lower court ordering a provisional measure
wherewith the defendant was ordered to refrain from encumbering and
disposing of the assets of the company pending its privatization. The

* The above summanzed holding in Serbian language reads as follows: “Kako je privremena
mera po svojoj pravnoj prirodi samo mera koja proizvodi dejstvo do okoncanja odluke o
samom pravu, (o isla ne moze biti istoveina sa hCbenim Zahtevom i ne moZe u sustini
predsiavijati izvrienje sudske odluke pre nego $to je odluka o postavijenom ticbenom
zahtevu i doneta. Stoga se sadrZinom privremene mere nikada ne moze dozvoliti promena
posiojeceg stanja stvari a kako se to u konkretnom slucaju trai nebenim zahtevom, le
kako je i usvojeno odredenom privremenom merom. Naime, i- sadrine navoda samog
ncioca proizilazi da on privremenom merom ne Zeli postici privremeno cuvanje pokreinih
stvari na koje je usmeren ticheni zahtev, nego da je sa istima vec raspolagao prodavsi ih
trecem licu, kao i da je sustina tra‘ene mere da se te stvari upotrebe kao sirovina za dalju
proizvodnju. Ovako usvojenom privremenom merom do-voljena je promena posiojeceg
sianja stvari, @ izvrienjem iste u potpunosti bi se obesmislilo odlucivanje o postavijenom
ncbenom zahlevu. " See id.

*'" Decision of the Higher Commercial Court of the Republic of Serbia, Pz 8161/2005 of 27
July 2005. The above paraphrased holding in Serbian language reads as follows: “U
postupku za odiucivanje o predioZenoj privremeno) meri sud ne utvrdwe da li su
predlaZene éinjenice tacne, da li su se stekli uslovi za raskid ugovora, ve¢ samo éinjenicu
da i iz mavoda ncioca i prvenstveno dokaza proizilazi verovainost posiojanja
potrativanja. Cinjenica da je sud urvrdio da se radi o verovatnom posiojanju potraZivanja
ne znaéi da se sud izjasmo i da je to potrazivanje osnovano.”
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provisional measure was to remain in force until the final ending of the court
proceedings and to be registered with the competent public registers.’’

2.4. The Cumulative Nature of Conditions for Granting Provisional
Measures

As explained above, the LEP sets two basic conditions for ordering of a
provisional measure. First, the creditor must show the probability of the
existence of his claim, and secondly he must show the risk that without such a
provisional measure the debtor would prevent or considerably hinder
satisfaction of the claim.”’ Moreover, the statutory text sets these two
conditions in a cumulative manner, ie., both conditions must be fulfilled for a
court to order a provisional measure.”

In view of this, in a recent case the Higher Commercial Court
unambiguously stressed that in order for a court to order a provisional
measure, the creditor — besides demonstrating the probability of his claim
must also demonstrate the probability of the risk that due to the defendant’s
conduct satisfaction of the creditor’s claim will be prevented or considerably
hindered.** In that case, the parties had concluded an agreement on the lease
of special cargo vehicles, which were duly handed over into the possession of
the defendant. In the court proceedings the plaintiff alleged breach of the
contract by the defendant and sought repossession of the said vehicles, as well
as payment of the outstanding lease installments plus compensatory damages.
In support of its claim the plaintiff argued, inter alia, that the vehicles were
incomplete and in poor condition as they had been out of use for a long period
of time and had been stored outdoors without any protection from theft, as a
result of which, important parts of the vehicle had been stolen.

2 Seeid,
5 -
? See sub-section 2.1.1. supra.

* Yet there are some exceptions to this rule. Thus. in regard to provisional measures

securing of pecuniary claims it suffices for the creditor to show the probability that debtor
would sustain only insignificant damage by the provisional measure. See art. 299 of the
LEP. Also, a provisional measure for securing of non-pecuniary claims may be granted if
the creditor shows the probability that the provisional measure is necessary (o prevent use
of force or infliction of irreparable damage. /d art. 302

% See Decision of the Higher Commercial Court of the Republic of Serbia Pz 282012005 of
4 April 2005. The above paraphrased holding in Serbian language reads as follows: “Da bi
sud usvojio predlog =a odredivanje privremene mere, pored uslova da predlagac ucini
verovatnim postojanje ovog potraZivanja, potrebno je da ucini verovainim i posiojanje
opasnosti da ¢e se ostvarivanje polrativanja osujeliti ponasanjem nicenog ili znaino
otezati.*
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In addition, the plaintifY sought a provisional measure prohibiting the
defendant from encumbering or disposing of certain immovable assets,
alleging that such encumbrance or disposal would prevent satisfaction of his
claim. The court held that although the plaintiff had demonstrated the
probability of his claim, he failed to show the risk that without the provisional
measure satisfaction of his claim would be prevented or considerably hindered,
since he did not show what conduct of the defendant exactly could prevent or
considerably hinder the satisfaction of his claims.*® Therefore, the fact that the
plaintiff was capable of showing the probability of his claim in no way
implied that ipso facto the satisfaction of his claim was put at risk. Therefore,
he had to put forward additional facts and evidences demonstrating the
fulfillment of the second cumulative condition. Failure to do so was a ground
for the court to reject the request for the preliminary measure.

2.5. Leasing and Provisional Measures

In another case, parties concluded a leasing agreement the subject
matter of which was the leasing of a bus, which was handed over into the
possession of the defendant (i.e., lessee). The leasing agreement defined the
amount of installments and the schedule of their payment, as well as the right
of the plaintiff (ie., lessor) to terminate the contract and to accelerate the
payment of all the outstanding instaliments if the lessee defaulted on the
payment of any full or partial installment for more than 30 days. Since the
lessee was late with payments of leasing installments for more than 30 days,
the lessor terminated the contract and filed a lawsuit requesting the seizure
and return of the possession of the bus and compensatory damages. The
plaintiff also sought a provisional measure ordering the defendant to refrain
from using the object of leasing until the final resolution of the case. The first
instance court granted the provisional measure and the defendant appealed the
decision. /

Deciding on the appeal, the Higher Commercial Court in its decision”’
of 25 October 2004, upheld the decision of the lower court by distinguishing
between the so-called ‘objective’ and ‘subjective risk"** of preventing or

* .

"7 Decision of the Higher Commercial Court PZ. 6523/2004 of 25 October 2004,

** Distinction between the objective and subjective risk of preventing or considerably
hindering the satisfaction of a claim was also elaborated in another decision of the Higher
Commercial Court, where the court — focusing on the difference between the conditions

for ordering a provisional measure for securing a pecuniary versus a non-pecuniary claim
— found that the nature of the risk endangering satisfaction of a claim is determinative
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considerably hindering the satisfaction of a claim. It held that for the ordering

of a provisional measure securing a non-pecuniary claim, the risk of
preventing or considerably hindering the satisfaction nf the claim should not
have been connected to the actions of the debtor.” Thus, it would have
sufficed for the petitioner to demonstrate solely the probability of his claim
and the existence of the risk, not necessarily connected to the actions of the
debtor, that satisfaction of his claim would be prevented or considerably
hindered.

However, rather unfortunately, the court then went on to explain that
the creditor would have suffered irreparable damage, since the bus was m the
possession of the debtor, who would have continued (o use it and thus cause
depreciation of its value. Therewith, the court m fact confused two distinct
legal grounds for ordering provisional measures. * What is more, this kind of
understanding of “irreparable damage”™ may be gravely crincwzed. since
depreciation of the object of a claim due to the normal “wear and tear” can
hardly be regarded as “irreparable damage™. The court’s opmion was that any
further exploitation of the vehicle would have led to significant depreciation
of its value.

Hence, a provisional measure secuning a pecuniary clamm s to be ordered only if there 5 3
so-called ‘subjective risk’, meaning the active conduct of the debtor amed xt preventmg or
considerably hindening the satisfaction of the pecunsary clasm by disposing of mdme or
otherwise making unavailable his property
As opposed 10 that, in case of ordenng provisional measures related 1o non-pecumary
claims, it is sufficient to satisfy the so-called “objective risk’ requirement. whach may be
unrelated to the actions of the deblor. Therefore, a provisional measure for sccunng 2 non-
pecuniary claim may be ordered in the presence of any nsk potentially prevenong or
hindenng satisfaction, which may not be linked to the actons of the debtor. See Decrson
of the Higher Commercial Court PZ 36012005 of 19 Apnl 2003,
Decision of the Higher Commercial Court P2 65232004 of 25 October 2004 The above
paraphrased holding of the court in Serbian language reads = follows: | [Z)a
odredivanje privremene mere radi obezbedema [nenovianog] pornuma nge
neophodno da nceni predicima bilo kakve radnje koje bi a posiedicu male osweceme i
Znaino ofezavanje nenovéanog potracivama, dovoljna je opasnost do b se moce [hes
privremene mere] osivarenje ovog polraivanja moglo oswein ili =nato oiciat Premg
tome ovde se radi o objekiivnoj a ne subjektivno) opasnosi.”
Per article 302(1) of LEP the court may order provisional measure if creditor shows
probability of his claim and a nsk that its satisfaction will be prevented or consaderably
hindered. On the other hand, article 302(2) of LEP provides that a provisional measure
may also be granted when creditor shows probability that provisional measure i needed to
prevent occurrence of imeparable damage.



2.6. Ex Parte Provisional Measures

In exceptional situations courts may order ex parte provisional
measures — i.c., measures issued prior to service of the claim® and without
giving the other party the opportunity to be heard on the claim — such as when
the plaintiff would suffer irreparable harm by postponing the issuance of the
provisional measure. Such measures may be granted also to avoid direct
danger of harm to plaintiff’s assets, serious violation of his rights, or to
prevent violence.

In the view of the fact that ex parte provisional measures leave the
defendant without the possibility to argue against a provisional measure and
that they are based solely on the allegations of a plaintiff, Serbian courts tend
to apply stricter criteria when deciding on a motion for an ex parfe provisional
measure than the ones applicable to non-ex parte motions. Thus, the Higher
Commercial Court held in its decision of 24 August 2006 that to order an ex
parie provisional measure, it is not enough merely to state that there is a risk
of irreparable damage or of destruction of evidence, but that it is also essential
to examine all facts relating thereto, which presupposes for the plaintiff to
specify the nature and extent of potential damages and the concrete
circumstances making it irreparable.*’ Yet normally damages — including lost

“ Unlike in US law, or some other legal systems, in Serbian law service of a claim or other

briefs is the responsibility of the court and not of the parties. Parties submit their briefs to
the court. which then delivers them 1o the opponent party and other participants of the
proceedings (if any). Thus, when ex parte provisional measure is granted, the debtor will
receive at the same time both the creditor’s motion for a provisional measure and the
court’s decision granting it. The debtor 1s, however, not deprived of the right to contest the
preliminary measure in the appellate proceedings He may immediately file an appeal
against the ex parte measure
62 See art. 265 (1) of the LEP. The provision in Serbian language reads as follows: “U
postupku obe=bedenja, sud moZe doneti reienje o obezbedenju, pre dostavlianja predloga
protivaoj stranci i pre nego §1o je prolivnoj strancl omogucio da se o predlogu izjasni: (1)
ako bi predlagac obezbedenja, =bog odlaganja, mogao pretrpeti nenadoknadivu ili fe$ ko
nadoknadivu Stetu, (2) radi otklanjanja neposredne opasnosti protivpravnog osfecenja
stvari ili gubitka odnosno teskog ugrozavanja prava, (3) radi sprecavanja nasilja.*
Some other laws as well provide for certain cases when the audiatur et aliera pars
principle may be waived. Thus, the Law on Patents (“Zakon o patentima") (Official
Gazette of SCG nos. 32/2004 and 35/2004, as well as the Official Herald of Serbia no
115/2006) in article 94(3) provides that a provisional measure may be ordered without
hearing the defendant if (1) there is a nsk of irreparable damage, or (2) it is obvious that
there is a risk of destruction of evidence,
“Y Decision of the Higher Commercial Court, VIII IZ. 1770/2006(1) of 24 August 2006, The
above paraphrased holding in Serbian language reads as follows: “Za odredivanje
privremene mere bez sasluSanja protivne strane nije dovolino pausalno navodenje da je
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profits — are reparable and hence only exceptional additional circumstances
may make them irreparable, in which case, however, such circumstances have
to be proven and scrutinized.” Since the lower court did not make such a
scrutiny of facts and no peculiar evidence was put forward by the plaintiff, the
Higher Commercial Court revoked the provisional measure and remanded the
case to the lower court for a de novo trial consistent with the said opinion.

2.7. Provisional Measures in the Proceedings for Violation of a
Trademark

The condition for ordering a provisional measure in the proceedings for
violation of a trademark is rather specific because when deciding on ordering
of a provisional measure in the proceedings for violation of trademarks,
Serbian courts have to apply the somewhat specific conditions of the Law on
Trademarks®® and not the ones from the LEP. Although the basic precondition
is also that the plaintiff demonstrates the probability that his trademark has
been or is going to be violated, it is not necessary to satisfy the second
cumulative requirement from LEP, ie, the plaintiff does not have to show
that without the provisional measure the defendant would prevent or
considerably hinder the satisfaction of his claim or that he would suffer
irreparable harm.®® On the other hand, due to the very nature of trademarks,

uslov opasnosti od nastanka nenadoknadive Stete ili od unisienya dokaca ispunjen. vec je
méno raspraviti cinjenice ve-ane =a ispunjenje 10g usiova. $to podrazumeva da predlagoc
navede u cemu se Steta sastoji i koje su okolnosti c kojih sledi da se is1a ne moZe
nadoknadin."

S/a;

% “Zakon o Zigovima“[Law on Trademarks]. Official Gazette of SCG nos. 612004 and
7/2005. The protection of IP rights is new in Serbia — dunng socialism it was just a
politically motivated proclamation, window-dressing and thus no wonder that very few
cases have reached courts and the protection of IP rights was weak This is nowadays
changing but still very few cases get as far as the courts. A very good overview of this
issue is given by Miroslav VrhoSek and Viadimir Kozar, “ZASTITA 2Gd | FIRME™
[Protection of Trademarks and Company names] (Intermex. Beograd, 2002). See also
Andro Anastasijevic, “Intelektualna svojina i trisna privreda” [intellectual Property and
Market Economy] in: Jezdimir Mitrovic (ed.), “Informator -a intelektualnu svojinid”
[Informator for Intellectual Property] (Intermex, Beograd, 2002), at 85.

“ Decision of the Higher Commercial Court P2 107842005 of 17 October 2005, The above
paraphrased holding of the decision in Serbian language reads as follows: .Za odredvanje

privremene mere u sporu =a zaititu 2iga nije potrebno da bude ispunjen i uslov da ncilac
ucini verovainim da ée u slucaju neusvajanja privremene mere hleni osujeliti il znatno
ote*ati naplatu njegovog potradivanja odnosno da ce ncilac pretrpeti nenadoknadivu
Stetn.”
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the content of these provisional measures is also specific. As per article 61 of
the Law on Trademarks a court may, at the request of a trademark holder,
order a provisional measure with the following content: seizure or exclusion
from trade of products violating the trademark, seizure of the machines and
equipment for production of such goods, or prohibition of the continuation of
activities that violate the trademark.*’

In another decision the Higher Commercial Court further clarified the
meaning of the above standard and stated that when deciding whether a
plaintiff has shown the probability that his trademark has been or is going to
be violated (i.e., whether the condition for ordering of a provisional measure
is fulfilled), the court may find the standard satisfied, for example, by
receiving a confirmation from the customs authorities that they have received
counterfeited goods with trademarks the protection of which is being sought
before the court.” In case of two similar trademarks, courts are expected to
decide on this issue on the basis of the so-called ‘average consumer standard’
(“pazmja prosecnog potroiaca™), because the precise purpose of protection
here is to prevent lay consumers from mixing-up two products due to the
similarity of the trademarks cmploycd.m

2.8. Damages Caused by Unjustified Provisional Measures

Id See also article 61 of the Serbian Law on Trademarks. The text of the provision in
Serbian language reads as follows: , Na -ahtev lica koje ucini verovainim da je njegov 2ig
ili pravo i prijave Ziga povredeno ili da ce biti povredeno, sud mole da odredi
priveemenu meru oduzimanja ili iskljucenja iz prometa predmeta kojima se vrsi povreda,
sredstava za proizvodnju tih predmeta, odnosno meru zabrane nastavljanja zapocetnih
radnji kojima bi se mogla izvriiti povreda ™

" Decision of the Higher Commercial Court PZ. 2249/2006 of 10 March 2006. The above
paraphrased holding in Serbian language reads as foolws:  Uslov za odredivanje
privremene mere u postupku zbog povrede Ziga je da je ncilac, nosilac Ziga ucinio
verovainim da je njegov Zig povreden, a za ovaj stepen dokazanosti dovoljno je uverenje
suda o verovatnosti povrede zasnovano na obavestenju nadleZnog carinskog organa da je
na carinjenje prispela roba ¢ije oznake odgovaraju oznakama i opisu robe i resenjo
Uprave carina kojim je usvojen opiti -ahtev nifioca za zastitu prava inlelektualne

svojine.”
[0

/d. The above paraphrased text in Serbian language reads as follows: “Neosnovani su
Zalbeni navodi da se zakljuéak o slicnosti navedenih znakova moZe javiti samo kod laika.
Naime, slicnost znaka koji je upotrebljen sa =nakom drugog lica koji je nosilac Ziga na tom
naku i procenjuje se na osnovu paznje prosecnog polrosaca, pa se moze reci i laika, kako
ga heni u Zalbi naziva, jer je suitina =astite da se spreci dovodenje u =abludu potrosaca
odnosne robe koji postupa sa abicnom, uobiéajnom paznjom, a ne sa narocitom paznjom u
promelu.”
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The final question that needs to be formulated with respect to
provisional measures is what the consequences of unjustified provisional
measures are. In this respect the Serbian Supreme Court held in its decision of
6 December 2006 that when adjudicating on the claim for damages caused by
an unjustified provisional measure, the fact that the plaintiff's claim secured
by the provisional measure was dismissed is not necessarily the only
determinative factor; rather it must also be determined whether the provisional
measure was justified at the time it was granted.” That is, according to the
explicit language of the LEP an enforcement debtor has the right to damages
in such cases if the harm was caused either by a provisional measure that was
subsequently adjudicated as unfounded. or by a provisional measure that was
not justified by the creditor.”’

In the present case the provisional measure was ordered based on an
expert opinion (first expert opinion) stating that the defendant was carrying
out construction works contrary to recognized professional standards and
thereby put the plaintiff’s building in danger of collapse. However, a second
expert opinion determined that the circumstances justifying the provisional
measure had subsequently ceased to exist and implied that the provisional
measure was no longer necessary. On the basis of these facts the Supreme
Court concluded that even if the provisional measure was justified on the
basis of the circumstances that had existed at the time of the issuance of the
first expert opinion, it also had to be determined whether it was necessary to
maintain the validity of the provisional measure throughout the entire period
of time, or rather whether it should have been withdrawn before the
conclusion of the case, as claimed by the second expert opinion.”” The case
was thus remanded to the lower court to decide if the provisional measure was
justified in the questionable period as opined by the second expert opinion.
Moreover, the court noted that the failure of the debtor to seek the
cancellation of the provisional measure does not exclude the potential liability

Decision of the Supreme Court of the Republic of Serbia Rev. 2387/2006 of 6 December
2006. The above summarized holding in Serbian language reads as follows: “Na
osnovanost —ahteva dicnika na naknadu $tete nanesene privremenom merom nije samo od
uticaja okolnost $to je ncbeni =ahtev za ¢ije je obezbedenje odredena privremena mera
odbijen, veé i okolnost da li je privremena mera u trenutku odredivanja bila osnovana. *

Id. art. 298 of the LEP which in Serbian language reads as follows: ,Jzvr$ni dicnik ima
prema izvr$nom poveriocu pravo na naknadu Stete koja mu je nanesena privremenom
merom =a koju je utvrdeno da je bila neosnovana ili koju izvrsni poverilac nije opravdao. ™

2 Id.

il



S80 MESSMANN, TaITn, BDS., THE CASE LAW OF CENTRAL AND EASTERN EUROPE

of the creditor for damages caused by the unjustified provisional measure
. Ny 73
issued to protect his interests.

3. Means and the Objects of Enforcement
3.1, Legislative Overview
3.1.1. Basic Principles

One of the basic principles of the LEP is the principle of urgency in
conducting of enforcement procedures. Inter alia, the court is obliged to
decide on a motion to enforce (“predlog za izvrsenje”) within three days
following its filing, Similarly, when the motion is based on a foreign
executive title’! (“strana izvrina isprava™) that has not yet been recognized by
a domestic court, the court must decide thereon within 30 days following its
filing with the court.”* Further, the law provides for a strict priority order of
satisfaction in enforcement proceedings: as a rule, courts must decide and act
upon cases in the order of their submission to the court, unless the nature of
the claim or other special circumstances warrant otherwise.”® The court shall
grant enforcement or security by such means and on such objects of
enforcement’ that are proposed by the creditor in his motion to enforce or

" i

¥ Most often this is a foreign court decision or a foreign arbitral award. However, it can also
be a settlement reached before an administrative body or a court, or some other
enforceable title according to the law. IT foreign executive title has been recognized by a
domestic court, it is enforced as a domestic enforceable title. Yet it is also possible to seek
dircct enforcement of a foreign enforceable title that has not been recognized by a Serbian
court. In such cases, the court decides on the issue of recognition as on preliminary issue.
See arts. 25 and 30 of the LEP.

Also, deadlines set by a court in the enforcement proceedings for carrying out specific
actions may nol exceed three days. I a party fails, without justifiable reasons, to camy out
certain action within the ume hmit set by the law or a coun, it shall be precluded from
undertaking such action. See art. 5 of the LEP.

If more than one creditor is enforcing his monetary claims against the same debtor and
against the same object of enforcement, satisfaction is to be conducted in the order of
acquiring the nght of satisfaction from such an object, unless otherwise provided by the
law. See art. 6 of the LEP. However, in practice there are usually problems with proving
such rights.

LEP distinguishes between the means of enforcement and the objects of enforcement.
Means of enforcement (“sredstva izvr$enja”) are various enforcement actions used 1o
coercively enforce a claim in accordance with law. Means of enforcement for realizing of
a monetary claim are: sale of chattels, sale of immovable property, transfer of a monetary
claim, transfer of a claim for handing over chatiels or immovable property, sale of other
property rights, transfer of funds from bank accounts, and sale of shares in business
enlities. Objects of enforcement (“predmeti izvr$enja”™) are items and rights on which

n
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motion for a security. However, the court may, ex officio or on the motion of a
party, limit enforcement to certain means or objects of enforcement, or
designate objects or means of enforcement different from the one initially
proposed.”®

3.1.2. Grounds for Enforcement

Per the LEP, enforcement may be ordered only on the basis of an
executive title”’ (“‘izvr§na isprava’) or an authentic document™ ( “verodostojna
isprava”).®" An authentic document is suitable for enforcement only if it
designates the creditor, debtor, object of enforcement, and the type, scope and
time period for fulfillment of the obligation.”

3.2. Enforcement Procedure
3.2.1. Res Judicata Effect

In Serbian law, a final and enforceable court judgment is considered as
res judicata (“presudena stvar”) and may not, save for a limited number of
extraordinary legal remedies, be reviewed by courts. This especially applies to
enforcement proceedings, which only serve as a means of enforcing final and

enforcement of the claim may be carmied out in accordance with the law. See art. 42 of the
LEP
Generally, the court will order enforcement via the means of enforcement chosen by the
creditor in his motion for enforcement. See Decision of the Higher Commercial Court, |2
930/2007 of 25 April 2007. The paraphrased holding of the court in Serbian language
reads as follows: “Na poveriocu je chor sredstava vriemja radi ostvarenja novéanog
poirazivanja od onih sredstava i-vrienja koja su predvidena u clanu 42. Zakona o
izvr$nom postupku tako da sud odreduje izvrienje onim sredstvom koje je navedeno u
izvr§nom predlogu.

" See art. 8 of the LEP.

" The law, inter alia, enumerates the following documents as executive utles: (1)

enforceable court decision or enforceable court settlement, and (2) an enforceable decision
issued in an administrative or misdemeanor procedure (“prekriajni postupak™) and
administrative settlement determining a monetary obligation. See art. 30 of the LEP.

As authentic documents the law, infer alia, lists: (1) bills of exchanges or checks, with
protest and with a return documentation if necessary for establishment of a claim, (2)
bonds and other issued securities entitling their holders to payment in their nominal value,
(3) invoices (bills), (4) business book excerpts for the price of utilities, water, heating,
garbage collection and similar services: (5) bank guarantees and letters of credits, and (6)
judgment debtor’s certified statements authorizing the enforcement creditor to transfer of
funds. See art. 36(1-2) of the LEP.

Id. art. 29.
Id. art. 36(4).
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enforceable court decisions and not as a “final scrutiny” of their validity or
correctness. Accordingly, a writ of execution® may be appealed in the
enforcement proceedings only on the basis of a very limited number of
statutorily enumerated legal grounds.* It should be mentioned that the new
LEP foresees the possibility of ‘appeal' (“Zalba™) instead of 'objection’
(“prigovor™), which is reserved only for decisions on enforcement granted on
the basis of an authentic document or in summary procedure. The reason must
be that the lawmaker wanted to speed up the enforcement procedure, as its
length has in practice often been a serious problem.

In one recent case decided by the Higher Commercial Court, the
plaintift (i.e., the debtor) sought the court to proclaim the defendant’s (i.e., the
creditor) claim toward him non-existent, although the claim had already been
determined as valid by a final and enforceable court decision.** The court held
that such a claim was unfounded and a final and enforceable court decision
may only be challenged on the basis of grounds enumerated in the LEP by an
objection against the writ of execution ordered on the basis of an executive
title.* The court further stated that such an objection could have been raised
only: (1) if the decision on the basis of which the writ of execution was issued
was remanded or reversed, or (i) if the claim had ceased to exist because of a

* ‘Wt of execution’ is used in this chapter, however in Serbian — using literal translation -

this act of the court 1s named ‘decision on enforcement’.

Most of these grounds are procedural in nature and relate to the infringement of the rules

on the enforcement procedure (e.g, jurisdiction of the court, enforceability of the

executive utle, or expiry of the deadline for enforcement). Yet some grounds concem the

final judgment or the claim itself. Thus, a writ of execution may also be appealed if the

decision on the basis of which it was issued was remanded or reversed, or the underlying

settlement was annulled, or the claim has not yet become mature or has ceased to exist in

the meantime. See an_ 15 of the LEP

Although debtors may try 1o exploil the appeal to delay enforcement, in practice such an

attempt would face at least two obstacles. Firss, appeal against the writ of execution docs

not have suspensive effect, re., does not suspend the effectuation of the writ of execution

In other words, enforcement continues irrespective of the appeal. See art. 12 (5) of the LEP
Secondly, in enforcement proceedings the debtor may not seek the re-cxamination of the
correctness of the final and enforceable court judgment. Apart from procedural objections,
his possibility of appeal is limited to asserting setting aside of the executive utle, non-
maturity of the claim being enforced, or its termination in the meantime.

* Decision of the Higher Commercial Court, P2. 7490/02, of 24 January 2003.

See id. The above paraphrased holding in Serbian language reads as follows: “[.)
potraivanje utvrdeno pravosnaznom i izvrénom presudom moZe se osporavali samo ako
za lo postoje razlozi i= ¢lana 5. siav 1. tacka 4. i 8. Zakona o izvrinom postupku za
prigovor protiv reSenja o izvrienju odredenog na osnovu izvrine isprave.”



Chapter Nine! Enforcement of Contracts in Serbia 843

fact that came into existence after the decision had become enforceable, or
before that time but at a time when the enforcement debtor could not raise this
ground in the proceeding from which the executive title derives.” Since the
plaintiff did not invoke any such ground but merely sought re-examination of
the facts and circumstances from the previous proceedings, the court upheld
the decision of the lower court and denied the plaintiff’s claim.

3.2.2. The Audiatur et Altera Pars Principle

Although the LEP provides that the prows:ons of the Law on Civil
Procedure (“Zakon o parnicnom postupku™)™ apply supplementarily to !hc
enforcement proceeding unless otherwise expressly envisaged by the law,”
some of the basic principles of civil proceedings have only a limited and
specific application in the context of cnforcemcnt procedure. One of the best
examples is the audiatur et altera pars principle” - i.e., the right to be heard,
entitling each party to respond to the opposing party’s requests, motions and
statements — which is subject to centain limitations and exceptions in the
enforcement phase.

In view of this, the Higher Commercial Court’ held in its decision of
27 January 2006 that this principle — which is a basic principle of civil
procedure and which mandates the court to allow each party 1o respond 10 the
opposing party’s requests, motions and statements - applies also i
enforcement proceedings. However, having in mind the very nature of
enforcement proceedings, the said principle suffers certain limitations and

" The above shortened holding of the decision in Serbian language reads as follows. ~Prema
pravnom stanoviitu Viseg trgovinskog suda potrarvanje unrdeno pravmosnanom |
izvrinom presudom, moZe se osporavati samo ako a lo posioje racloz: c ¢clana 51 stav |
tacé. 4 i 8 Zakona o izvrinom postupku =a prigovor protiv refema o vrienju odredenog na
osnovu izvrine isprave. Ti raclozi su: ako je odluka na asnovu koje je doneseno resemje o
izvrienju ukinuta, ponistena ili preinacena, ili ako je potrnvanje prestalo na osnovu
dinjenice koja je nastupila posle vrinosii odluke ili pre toga. alt u vreme kad dnik to
nije mogao da istakne u postupku i kog potice -vrina isprava. Svi astali razlozi mogli bi
predstavijati samo razlog za ponavijanje postupks u smislu élana 421 Zokona o
parni¢nom postupku.”

Although the Law on Enforcement Procedure was changed afier the rendenng of this
decision, these grounds for objecting (Le.. appealing) against the wnt of execution were
kept and were enshrined in article 15 paragraph | items 4 and § of the new LEP

** Official Herald of Serbia no. 1252004,

*" See art 27 of the LEP

* This is what is known as ‘due process’ constitutional guarantee in US and other countries.

' Decision of the Higher Commercial Court 12 118/2006(2) of 27 January 2006
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exceptions in this phase. These limitations and exceptions are present already
when the motion for enforcement is lodged with the court, 1o wir, when the
court decides on the motion without delivering the motion to the debtor and
allowing him to respond, as well as when the motion is delivered to the debtor
together with the writ of execution already granting enforcement.”” Yet when
the debtor files an objection against a writ of execution based on an authentic
document, the court renders a decision without allowing the creditor to file a
response to the objection. In this way the court in fact vacates the writ of
execution, annuls the actions that have been carried out up until that point in
the proceedings, and the procedure continues as a normal litigation (similarly
to the consequences of an objection against a payment order).” Irrespective of
that, as the court opined, even then the audiatur et altera pars principle is
preserved, though to a limited extent, since the opposing party has the

possibility to respond through two available procedural remedies — appeal or
objection.'”

3.2.3. Pending Proceedings

Similarly to the audiatur et altera pars principle, the objection of
pending litigation (lis pendens or pending suit) is by its very nature
inapplicable in the enforcement phase. Litigation and enforcement procedure

7 See id. The above summarized part of the holding in Serbian language reads as follows:

“[---] u postupku izvrienja shodno se primenjuju odredbe Zakona o parnicnom postupku,

ako nije drugacyje odredeno. Saglasno tome u postupku izvrienja primenjuje se i osnovno

nacelo parnicnog postupka o sasluSanju stranaka koje obavezuje sud da svakoj stranci

omoguci da se ijasni o —ahtevima, predlozima | navodima protivne stranke. Medutim.

imajuci u vidu prirodu izvrinog postupka, navedeno nacelo u ovom postupku izvrienja trpi

odredena ogranicenja i cwcetke. Ovo ogranicenje, odnosno izucetak predviden je vec u

Jfazi pokretanja postupka i-vrsenja predlogom poverioca za dozvolu izvrienja o kome

vrini sud odlucuje be= dostave predloga izvr$nom dicniku 1 be:= ijasmjenja izvrinog
dicnika, vec se predlog dostavija tek wc refenje o izvrienju kojim je taj predlog vec
usvojen.”

Id. The above summarized pan of the holding in Serbian language reads as follows: “Kada
u navedenoj situaciji vrini dicnik izjavi prigovor protiv resenja o -vrsenju, ako je ono
doneto na osnovu verodostojne isprave, sud i bez izjasnjenja poverioca donosi reienje
kojim konstatuje posledicu tako izjavijenog prigovora i kojim se resenje stavija van snage
u delu kojim je izvrienje odredeno, ukidaju sprovedene radnje, a postupak nasiavija kao
povodom prigovora proliv platnog naloga. Poveriocu se i prigovor i resenje donelo na
osnovu tog prigovora dostavijaju istovremeno.”

/d_ The above paraphrased part of the holding in Serbian language reads as follows: “/pak,
i u navedenim situacijama, ovo nacelo je oéuvano jer je protivnoj stranci moguénost
izjasnjavanja data kroz pravni lek - 2albu, odnosno prigovor.”

9
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differ from each other not only by their respective subjects and structure, but
also in the way they are initiated, progressing and ending. Filing of a motion
for enforcement does not amount to litigation. Therefore, in enforcement
proceedings it may be possible to have two parallel enforcement proceedings
based on the same executive title, since the LEP does not exclude the
possibility of having two or more proceedings for enforcement of the same
claim.” Accordingly, in enforcement proceedings there will be no lis pendens
(and therefore no such objection can be raised) if two parallel enforcement
proceedings are pending based on the same executive title, between the same
parties, with the same means of enforcement on the same object of
enforcement, because in the case of the satisfaction of the creditor’s claim in
one proceedings the other would become pointless.”

Moreover, the writ of execution does not have res judicata effect, since
it only creates a procedural relationship aimed at coercive satsfaction of a
creditor’s claim, but does not at the same time guaraniee success in that
respect. Hence, upon the ending of the respective enforcement proceedings
the writ loses its effect regardless of whether the enforcement was successful
or not. If the enforcement proceedings have proved to be unsuccessful, the
enforcement creditor may continue to file unlimited number of motions for
enforcement. 77 Yet if the creditor’s claim is satisfied in enforcement

L4l

Decision of the Higher Commercial Court, P2 1096672005 of 10 October 2005. The above
summarized part of the holding in Serbian language reads as follows: “[ .. ] Pogresan je
pravni stav podnosilaca *albe da u vrinom postupku postoji prigovor presudene stvari |
litispendencije, jer po prirodi stvari kao parniéna procesna pretpostavka litispendencija u
poslupku izvrsenja u opite ne dolaci u obzir. Parnicni procesni odnos ( Cvrini procesni
odnos se razlikuju ne samo po subjektima i strukruri, ve¢ i po tome kako nastaju, racvijaju
se i prestaju. Podnosenjem predloga za cvrienje ne pokrece se parnicni postupak, vec
£vrini | ne Zasniva se parnicni procesni odnos da bi se moglo da se govori o toku parnice.
Medutim u toku tvrienja mofe se dogoditi da paraleino ieku dva istovetna postupka
vrienja povodom iste izvrine isprave, pa kako ZIP criéito ne =abranjuje vodenje vise
postupaka izvrienja radi ostvarivanja istog ©vrinog poircivanja, cak istim sredstvima
zvrienja na istom predmetu izvrdenja, istaknuti prigovor litispendencije cvrinog dicnika
Je neosnovan.”
Id The above summarized part of the holding m Serbian language reads as follows: “[...]
Nema litispendencije ukoliko u postupku sprovodenja i-vrienja teku dva paraleina
postupka izvriemja po istoj vrinoj ispravi, cmedu istih stranaka, istim sredstvom
izvrienja, na istom predmetu =vriema, jer u sluéaju namirenja potrivanja cvrinog
poverioca po jednom pokremutom postupku cvriema, drugi ivrini postupak posiaje
bespredmetan.”
Id. The above summarized part of the holding in Serbian language reads as follows
“Donotenjem reienja o izvrienju stvara se procesnopravni odnos radi ostvarenja &-vrinog
potraZivanja izvrinog poverioca prinudnim putem odnosno, ofvara se mogucnosi za

ey

”
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proceedings, in potential new enforcement proceedings the debtor cannot
make a res judicata objection, though he can appeal the new writ of execution,
stating that the underlying claim has ceased to exist in the meantime.”™

3.2.4. Postponement of Enforcement

Postponement of enforcement is possible at the request of the deblor
provided that the conditions set by the law are met.” Although not so frequent,
such postponements are from time to time granted by courts. In one case, the
District Court of Novi Sad, applying the said provision, held that the court
may grant postponement of enforcement if two conditions are met
cumulatively, fo wir, the enforcement debtor has to show with high probability
that carrying out of enforcement would cause him irreparable harm, the
recovery of which would be possible only under extreme hardship, and if the
claim of the debtor for vacating of the executive title was accepted and a first
instance decision of that content has been rendered.'™

In this case, the debtor filed an action for vacating a settlement
concluded between him and the creditor, which served as an executive title in
the enforcement proceedings. However, as the litigation was still ongoing at
the time of filing the postponement motion and no first-instance decision had

sprovodenje izvrienja i definitivno namirenje izvrinog poverioca u= upotrebu prinude ali
se ne garantuje i uspeh u tome. Cim se okonca postupak izvrienja na koji se relenje o
i=vrienju odnosi, ono nema znacaj ni dejsivo bez obzira da li je izvrienje bilo uspesno ili
ne, pa ukoliko postupak izvriemja nije okoncan ostvarivanjem i=vrinog polraZivanja
izvrinog poverioca, jer iz razlicitih razloga nije sprovedeno resenje o izvrienju. ne moe
se govoriti o presudenoj sivari. Sve dok materijalnopravno ovlascenje Zvrinog poverioca
egzistira | ako raniji postupak izvrienja nije dao rezultaie ili je obustavijen, dopusieno je
podnoienje predloga za izvrienje u neogranicenom broju puta.”
" See id. The above paraphrased holding in Serbian language reads as follows: “U sfuéaju
da je u sprovedenom postupku izvrienja izvrini poverilac namiren, u novom postupku po
prediogu za i=vr$enje izvrini dicnik ne moZe isticali prigovor presudene stvari veé u Zalbi
protiv novog resenja o izvrienju da izvrino polraZivanje vise ne posioji.
Generally, the LEP provides that postponement of enforcement at request of a debtor may
be granted when deblor shows the probability that enforcement could causc him
irreparable or hardly reparable damage. See art. 64 of the LEP.

'™ Decision of the District court in Novi Sad, G2. 4154/2006 of 6 September 2006. The above
paraphrased part of the holding reads as follows: “Na predlog izvrinog dicnika sud moZe
odlofit i=vrienje ako su ispunjeni uslovi za odlaganje izvrienja uvrdeni zakonom,
odnosno ako je izvrini didnik ucinio verovatnim da bi sprovodenjem izvrienja pretrpeo
nenadoknadivu ili tesko nadoknadivu Stetu i ako je po zahtevu izvrinog dicnika za
stavljanje van snage i=vr$ne isprave donesena prvosiepena odluka kojom je zahtev
usvojen.”’

.
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by then been rendered, the court denied the request for postponement of
enforcement.'”’ Note here that the final judgment had already been rendered
in the case and that the debtor launched a new trial obviously just to prevent
enforcement; the employment of dilatory tactics by the debtor was obviously
duly noted and reacted upon by the court. As such the case is an illustration of
the fact that Serbian courts do have mechanisms to hand and they are willing
to forestall debtors who attempt to fraudulently prevent or delay enforcement.

3.2.5. Summary Enforcement Procedure

The LEP provides that in commercial and commerce-related disputes a
special summary enforcement procedure may be conducted, primarily to
ensure higher efficiency in these domains. As defined by the Higher
Commercial Court, “the summary enforcement procedure is such a sub-type
of enforcement procedure that is subject to special rules of enforcement,
including stricter application of the formal legality principle, shorter duration
of the enforcement procedure, limited grounds for objecting against the writ
of execution, as well as a limited number of authentic documents on the basis
of which this procedure may be initiated.”'™ One of the documents on the
basis of which the summary enforcement procedure may be initiated is a
contract made in writing with the parties’ signatures authenticated by the
court or other competent organ.'” Therefore, a contract intended to serve as
an authentic document for the purposes of the summary enforcement
procedure must fulfill two conditions cumulatively relating to its form: (i) it
must be in writing, and (ii) the parties’ signatures must be authenticated by a
court or by another competent organ, i.e, competent organ of the municipal

"' Id. The above summanized part of the holding in Serbian language reads as follows: “[___]
Kako je izvr3ni dicnik samo pokremuo postupak pred Trgovinskim sudom -a poniiia)
izvrine isprave-poravnanja zakljucenog pred Trgovinskim sudom u Novom Sadu dana
13.8.2003. godine, a u tom predmetu nije donesena presuda kojom bi =ahtev vrinog
dicnika za ponistaj izvrine isprave bio usvojen. neophodan uslov nije ispunjen i odluka
prvosiepenog suda je u svemu pravilna.”

Decision of the Higher Commercial Court, V 12 1907/2006 of 18 September 2006 The
above quoted lext in Serbian language reads as follows: “Skradeni izvrini postupak je
vrsta izvrinog postupka za koju vaie posebna pravila tvriemja u irgovinskim i sa
Irgovinski povezanim stvarima, a u kome je pojacanc nacelo formalnog legaliteia = clana
7. ZIP, skraceno trajanje samog postupka, ogranicena mogucnast odnosno razlozi i kojih
zvrini dwinik moze izjaviti prigovor na donelo reenje, ali i ogranicen krug verodostojnih
isprava na osnovu kojih se ovakav postupak moe sprovesti, tako $to se radi o odredenim
kvalifikovanim ispravama.” See also arts. 252-259 of the LEP.

' Jd_See also ant. 253(2) of the LEP.
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administration.'” Only a contract fulfilling both of these conditions may serve
as a basis for ordering a summary enforcement procedure. '% This was
introduced recently with the aim of speeding up enforcement in commercial
cases, and is a clear sign that there are reforms in this field in Serbia.

3.3. Enforcement on Immovable Property

During the period of socialism, enforcement on immovable property in
Serbia was rare. This was most likely the product of socialism, a system
which looked upon credit as the enemy of the regime and which favored
social peace over efficient protection of rights of creditors, as well as the fact
that most of the land and other immovable property were under so-called
social (“drustvena”) or state (“driavna™) ownership at that time. 1% As the
country, like others in the region, opted for introduction of market economy
about a decade ago, the situation has changed for the better in the meantime.
Although enforcement on immovable property is still far from being a
frequent and smooth process, the very idea that one's immovable property

"™ 11 should be mentioned that in Serbia the institution of ““public notary™ does not exist as yet

(though one of the plans for the reform of the Serbian judicial system envisages the
introduction of a system of public notaries). Thus, authentication can be done either by
municipal courts or by clerks of the municipal administration. Attorneys are not authorized
10 do such authentication in Serbia at the time being.

"** See decision of the Higher Commercial Court, V 12. 1907/2006 of |18 September 2006.
The above paraphrased part of the holding in Serbian language reads as follows: “Da bi
sud odredio izvrienje po skracenom izvrinom postupku na osnovu ugovora kao
verodostojne isprave, laj ugovor mora ispunjavati propisant formu, a to znaci da poipisi
na ugovoru moraju biti overeni od sirane nadleinog suda, odnosno drugog organa

ovias¢enog zakonom.
1,

The sui generis ownership form — known as ‘social ownership’ — was one of the
distinguishing features of the Yugoslav version of socialism (i.e., it did not exist in the
other former socialist systems of CEE) together with its twin brother the concept of
workers' sell-management (“samoupravijanje”).

Social ownership was different from state ownership because in its case the owner was nol
the state (or any of the governmental bodies), though state ownership as a distinct form of
ownership had existed. If a business enterprise was in social ownership (as indeed the
overwhelming pan of the economy was in such an ownership form), it was said that the
owners of such enterprise were the workers of that particular company itsel{ and as a result
they were elected to the various goveming bodies of such companies.

Per the recently adopted Serbian Constitution all property that has remained in social
ownership is to be transformed into private ownership through the process of privatization
within a very short period of time. At the time of writing, the process is still ongoing. See
art, 86(2) of the Serbian Constitution.
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may be sold in order to cover his debts is no longer so repugnant 10 the
Serbian system.'"’

Enforcement on immovable property in Serbian law is conducted
through four stages: (i) recordation of the decision on enforcement in the
register of immovables and mortgages, (ii) determination (i.e., appraisal) of
the value of the immovable property to be sold, (iii) sale of the immovable
property, '® and (iv) satisfaction of the enforcement creditor from the
proceeds of the sale.'” The real estate that is the object of the enforcement
proceedings must be evidenced in the land register'” as the debtor’s property.
If ownership on the immovable is recorded in another person’s name and not
that of the debtor, the creditor must additionally submit a document suitable
for recordation of the debtor’s ownership with the land register.""' Only when

the debtor has become registered as the owner can the enforcement procedure
start in such cases.

o7

Although it is generally up to the creditor to designate the wanted method of enforcement
in the motion for enforcement, it is very unlikely that enforcement on immovable will be
undertaken until other methods of enforcement have proved to be unsuccessful Yet
mortgages (i.e., securily inlerests in immovables or in Serbian “hipoteka™) are loday sull
perceived as the strongest type of security one can get.

In the enforcement proceedings immovable property may be sold, either at a public
auction, or through direct agreement with the buyer. Of the two, the former represents the
rule and the latter the exception; sale by direct agreement may be resoried to solely if the

creditor and the debtor have explicitly agreed upon such a manner of disposal See art 120
of the LEP.

See art. 99 of the LEP.

1om

1o
"' Until recently the system of land registers in Serbia was based predominantly on land
books (“zemljisne knjige”) and, 10 a smaller extent, on land deeds (“tapye™). Recently, the
World Bank funded “Real Estate Cadastre and Registration Project” was launched, with
the goal of establishing a real estate cadastre (“katasiar nepokretnosti”) for the entire
territory of the country, which would provide a uniform database about the land and other
forms of real estates in Serbia and rights thereon. The real estate cadastre is kept by the
Republic Geodetic  Authority  (“Republicki geodetski —avod™). According 0 the
information from the website of the Republic's Geodetic Authority — also with English
language pages — (see ar < hitp://www.rgz sr gov yu >: last visited on 7 January 2009) so
far 83 percent of Serbia’s territory has been recorded in the real estate cadastre. Once this
process is completed, the real estate cadastre will be available online; at present it is only
partly operational and may be found at the website of the Republic Geodetic Authority. It
has to be added that an electronic database of registered morigages has been established a
few years ago, which is now centralized and computerized what makes the data available
on the Internet (see at < hitp://www rgz st gov ywceh >; last visited on 7 January 2009,
providing the public with information on the mortgages registered with land registers.

"'!" See art. 100 of the LEP.
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In the case of co-ownership (“susvojina”)''? of an immovable, the court

shall grant enforcement against immovable property only if all other co-
owners of that immovable have agreed to such enforcement. From the
proceeds realized from the co-owned property, other co-owners have to be
satisfied prior to the creditor and prior to covering the costs of the
enforcement procedure.'” However, it should be noted that this rule requiring
consent of all co-owners applies only when the object of sale is the entire
immovable property, including the parts of other co-owners. Accordingly, the
District court in Novi Sad held in its decision of 16 August 2006 that the
provision of the law requiring consent of all co-owners does not apply when
the object of enforcement is only one part of the immovable, which is in the
sole ownership of the debtor (i.e., debtor’s share).'"* The court stressed that
the creditor is entitled to seek the sale of the entire real estate co-owned by the
debtor only with the consent of all other co-owners.'"” However, when the
object of enforcement is only the debtor’s share in the real estate concerned,
this provision will not apply. Otherwise, the creditor would never be able to
seek enforcement on the debtor’s share of the immovable without the consent
of all other co-owners.'"

Recordation of the decision on enforcement with the land register
entitles the creditor to satisfy his claim from the immovable property even if a
third party subsequently acquires ownership of the same immovable property.
Moreover, with the recordation of the writ of execution, the creditor acquires
a statutory lien on the immovable, which provides him priority in the

"' Type of ownership where two or more persons together own an undivided asset and where
the share of each of them is determined as aliquot (e.g., ' or ' part of the property). Thus,
co-ownership does not mean physical division of the owned asset, but division of the right
of ownership between two or more persons. See the Law on Basics of Property Rights
(“Zakon o osnovama svojinsko-pravnih odnosa”) (Oflicial Gazette of SFRY nos. 6/80 and
36/90, Official Gazette of FRY no. 29/96, Official Herald of Serbia no. 115/2005), ans.
13-17. On this issue see also 1LUA BABIC, “OSNOV INOVINSK(X; PRAVA™ [the Basics of
Property Law] (Published by SluZbeni glasnik, Beograd, 2007), ot 265-68.

"3 See art, 101 of the LEP.

"™ Decision of the District Court in Novi Sad, G2. 3944/2006 of 16 August 2006. The above
paraphrased part of the holding in Serbian language reads as follows: “Zakonska odredba
o odredivanju izvrienja na nepokretnosti na kojoj je ivrini duinik suvlasnik — [iako]
postoji saglasnost drugih suvlasnika — ne moZe se primeniti ako je odredena prodaja samo
Jedne polovine nepokreinosti na kojoj je vlasnik izvrsni dignik, ve¢ samo ako je predmet
izvrienja cela nepokretnost.

L
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enforcement procedure over a person that has subsequently obtained a lien or
other right of satisfaction (e.g., in enforcement procedure) in that immovable
property.''” Accordingly, the Higher Commercial Court held in its decision of
5 May 2001 that an agreement of the creditor and the debtor evidenced in the
records made during court hearings — which established a mortgage as
security for the creditor’s claim — has the value of a judicial settlement
(“sudsko poravnanje™) and as such excludes the possibility of litigation in the
same matter irrespective of the subsequent change of the owner of the
immovable concerned. ''"* Moreover, the court held that following the
recordation of the mortgage and enforceability of the claim, enforcement on
the immovable property might be carried out against any third person that
acquired ownership over it subsequently.'"”

The procedure prescribed by the law for enforcement on immovables
must be applied in all cases'” and a creditor may not circumvent this

7 See art, 102 of the LEP. The lien is valid also in bankruplcy and provides the creditor with
a privileged treatment in the context of bankruptcy. The bankruptcy act differentiates
between two types of proprietary right holders: 1/ owners and other similar in rem right
holders (“izlucni poverilac”); having the entitlement to ask for the separation of the asset
from the bankruptcy estate; and 2/ security interest holders (ie, secured creditors; in
Serbian “razlucni poverilac”) who have the right to get paid from the collateral sold. How
the secured creditor can do that is regulated by the bankruptcy act in relative detail, though
gaps seem to remain. Similarly, the exact list of such pnvileged proprietary right holders is
not provided in the bankruptcy act. See arts. 37 and 38 of of the Law on Bankrupicy
Proceedings (,,Zakon o stecajnom postupku*) (Official Herald of the Republic of Serbia
nos. 84/2004 and 85/2005)

""" Decision of the Higher Economic Court in Belgrade, P2 1250/2001 of 5 May 2001,

Id. The above paraphrased holding in Serbian language reads as follows: Clanom 231
Zakona o izvrinom postupku utvrdeno je da upis -aloZenog prava | upis Cvrsnosii
potrativanja imaju dejsivo da se izvriemje na loj nepokreinosii moze sprovesti prema
tre¢em licu koje je tu nepokreinost docnije stekio. I= ovih racloga proizilaci da speraum
stranaka, koji je prethodio upisu zaloZenog prava ima -nacaj sudskog poravnanja i
pravosnazno presudene stvari, te stoga poverilac ne moZe ponovo vodili parnicu, o cemu
sud po shebenaf dicnosti pazi, u smislu ¢lana 322. stav 2. Zakona o parniénom postupku.
Ne stoje navedi iz odgovora na albu da ne posioji identitel stranaka, pravnog osnova ni
iznosa, jer se prema Clanu 23]. Zakona o izvrinom postupku, i-vrienje moZe sprovesti
prema trecem licu koje je tu nepokretnost docnije steklo.”

Once the writ of execution and the decision determining the immovable property's value
have become final, the court issues a decision on sale (“zakljucak o prodaji”) of the
immovable property, stating the method and conditions of sale, the time and place of the
sale, and the time when the asset 10 be sold may be inspected by interested persons. The
sale of immovable property — as a rule — is conducted al a public auction, unless the parties
and the lien creditors agree to sell the asset by direct negotiations with the buyer.

For the purpose of enforcement, the market value of the immovable property is determined
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procedure through some agreement with the debtor. In one case the Higher
Commercial Court - faced with a settlement of the mortgage creditor and the
debtor whereby the creditor was foreseen to become the owner of the
mortgaged real estate upon debtor’s default — held that such an agreement was
null and void and that the creditor whose claim is secured by a mortgage must
realize his claim in the procedure prescribed by the law. '’ The court
disagreed with the lower court’s reasoning — which was that the agreement
was essentially the effectuation of the mortgage and thus valid - since the
realization of a mortgage cannot be made but in the manner prescribed by the
law. Moreover, transfer of ownership on the immovable property to the
creditor is possible only if the immovable property could not be sold at the
second auction hearing or by direct agreement within the period set by the
court.'”

If. in a geographic area which has land registers an immovable is for
some reason not recorded therein,'”’ the creditor has to submit together with
his motion for enforcement documents required for recording of the title on
the immovable concerned. However, when a creditor designates as an object
of enforcement a building or a part of a building not recorded in the land

on the date of valuation, ¢ither by an expert appraiser, or based on other suitable methods
If after the sale some proprictary right or encumbrance remains on the asset sold, regard
must be paid to this in appraising the immovable.

The immovable property may not be sold below the appraised value at the first round of
auctions. If the property can not be sold at the first auction, the court shall schedule a
second one at which the property may be sold below the appraised value, but not less than
two thirds of that value. At least 30 days must pass between the two auctions. I the
immovable property cannot not be sold even at the second auction or by direct agreement
within the period set by the court, the court shall on motion of the enforcement creditor
award the immovable property to the creditor. In that case, the enforcement creditor shall
be considered satisfied in an amount equal to two-thirds of the appraised value of the
immovable property. See art. 112-134 of the LEP.

Decision of the Higher Commercial Court, V P2. 5819/2006(2) of 7 September 2006. The
above paraphrased holding in Serbian language reads as follows: “Poverilac potraZivanja
obezbedenog hipotekom navedeno polraivanje moie realizovati samo u zakonom
propisanom postupku | na zakonom propisani nadin i ne moZe steci svojinu na oplereceno)
nepokretnosii ni na osnovu sporazuma sa duznikom."

122 !d

" This might be the case with multi-storey buildings, for example. As during socialism the
maintainance of all books on real estates was quite neglected and as the overwhelming part
of multi-storey buildings have also been erected in the post-WW Il period, often on the
books there is still “agricultural land’ recorded although the building has been there for
several decades. This is a real problem especially in the capital, Belgrade, and in other
bigger citics.
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register and declares that recording cannot be effectuated, the court shall
allow enforcement against such non-registered immovable only if the creditor
submits or designates as proof of ownership of non-registered immovable
property, a building permit in the name of the debtor or, if the building permit
is not in the name of the debtor, submits documents evidencing a legal
transaction leading to the debtor’s acquisition of the property. In addition, the
court may, on motion of the enforcement creditor, order the enforcement
debtor or a third party to submit such documents, omission or refusal to do so
being subject to fines prescribed by the law.'"

The provisions concerning enforcement on immovables not recorded in
land registers are rather strictly applied by the courts and their infringement is
normally looked upon by higher courts as a substantial violation of the LEP
resulting in revocation of the lower courts’ decisions. In one case, the District
Court in Novi Sad held that if an area has land registers yet a particular piece
of immovable has not been recorded therein, the creditor must attach to his
motion for enforcement documents sufficient for recordation of title on the
real estate concerned and that these rules must be observed in the course of
proceedings. '>* Since the lower court had permitted enforcement on the
unrecorded real estate even though the creditor had not attached to the motion
for enforcement documents sufficient for the recordation of debtor’s title on
the real estate, or the building permit in the name of the debtor, the court
revoked the decision of the lower court due to fundamental violation of the
provisions of enforcement procedure and voided all actions carried out in the

enforcement proceedings.'”

'# See art. 153 of the LEP.
'Z Decision of the District Court in Novi Sad, G2 3550/2006 of 13 September 2006

"* Jd The above paraphrased part of the holding in Serbian language reads as follows
“Odredbom clana 153. stav 1. ZIP propisano je do ako na podrudju na kome su
ustanovijene javne knjige, nepokretnost nije upisana. izvrini poverilac wc predlog -a
izvr$enje mora podneti isprave na osnovu kojih se moZe zvriiti upis. Clanom 153. siav 2.
ZIP propisano je da ¢e po prijemu predioga za izvrienje i isprava na osnovu kojih se moZe
izvrsiti upis, sud bez odlaganja isprave dostaviti sudu., organu ili organizacyi koja vodi
registar radi upisa, i zastati sa postupkom dok postupak upisa ne bude okoncan, a ¢lanom
153. stav 3. ZIP propisano je da ako izvrini poverilac u predlogu =a izvrSenje kao predmet
izvr$enja predloZi zgradu ili deo =grade koji nisu upisani u javnu knjigu, wc izjavu da se
upis ne moe izvriiti u smislu élana 153. st. 1. 1 2. ZIP, sud ¢e redenjem dozvoliti zvrsenje
na nepokreinosti u vanknji2noj svojini zvr$nog dicnika, ake izvrini poverilac dostavi ili
oznadi, kao dokaz o vanknjiZnoj svojini, gradevinsku dozvolu koja glasi na ime izvr$nog
dicnika ili, ako gradevinska dozvola ne glasi na ime izvrinog dicnika, isprave o pravnim
poslovima koje vode sticanju svojine izvr$nog dicnika. U konkretnom slucaju prvostepeni
sud je dozvolio izvrienje na nepokretnosti u vanknjnoj svojini parnicnih stranaka, iako



804  MESSMANN, TAITI, EDS., THE CASE LAW OF CENTRAL AND EASTERN EUROPI

3.4. Enforcement on Movable Property

Enforcement on chattels is, besides garnishment of bank accounts, the
most frequent method of enforcement in Serbia. Enforcement against chattels
is conducted through the following three phases: (i) listing and appraisal of
the value of chattels in the possession of the debtor or of a third person, (ii)
sale of chattels, and (iii) satisfaction of the creditor from the proceeds of the
sale."” Any third party claiming certain right in a chattel that is in possession
of a debtor must inform the court conducting the enforcement and supply
evidence in that respect; otherwise the court would consider such rights as
non-existent and would regard the debtor as the sole owner of the objects in
his possession. Debtor’s chattels in possession of a third party may, however,
be put on the list only with that person’s consent. In the absence of such
consent, however, the court may, at the creditor’s request, transfer on him the
debtor’s right to request handing over of the chattels.'*® In the case of
unsuccessful listing of chattels, the creditor may file a motion for a new
attempt of listing within three months after the receipt of notification on the
unsuccessful listing. In one decision, the Higher Economic Court held that if -
in the proceedings of enforcement on chattels — an attempt of listing has
remained unsuccessful because no chattels suitable for enforcement were
found, the enforcement creditor may file a motion for a second listing within
three months of the receipt of notification of the unsuccessfulness of the
previous one. However, if the creditor fails to file the motion within the said
period of time or if no chattels suitable for enforcement are found even after
the second attempt of listing, the court will discontinue enforcement.'”” In the

evrsni poverilac nije uz predlog podneo isprave na osnovu kojih se moZze izvrsiti upis nifi
Jje pod uslovima i citiranog clana 153. stav 3. ZIP dostavio gradevinsku dozvolu, ... i kog
razloga je ovay sud primenom &l 14. i 27, ZIP i ¢lana 387. tacka 3) ZPP pobijano resenje
ukinuo i shodno clanu 19, stav | ZIP obustavio izvrsenje i ukinuo sve sprovedene
radnje.”
Immovables built without building permit are serious problem in Serbia. For example, the
Development Strategy Plan of the City of Belgrade (the Serbian capital) also mentions this
as a serious issue that has to be solved urgently. The text of the Plan can be found at <
Jwww, N Is/nacristrategije.pdl >; last visited on 10 August

2008 (could not revisit on 7 January 2009).

' See ant. 71 (1) of the LEP,

"™ See art. 73 (1-4) of the LEP.

"*' Decision of the Higher Economic Court in Belgrade, Pz 10101/96 of 15 January 1997.
The above paraphrased part of the holding in Serbian language reads as follows: “Ako u

PNMP*_H evrsenja na pokretnim stvarima dicnika ostane bezuspesan pokusaj popisa
stvari, jer kod d@icnika misu nadene stvari koje mogu biti predmet izvrenja, poverilac
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mentioned case, the Higher Economic Court upheld the decision of the lower
court discontinuing enforcement since the creditor had failed to file a motion
for re-conducting of listing within the prescribed period of time.'*

As a rule, listing includes as many chattels as necessary for satisfaction
of the creditor’s claim and the concomitant costs of enforcement.”" It is of
great important that listing has other legal effects as well, namely that the
creditor acquires a judicial lien on the listed chattels."” The court then —
without delay — delivers a copy of the listing to the Business Registers
Agency (“Agencija za privredne registre”) ¥ for registration of the so
constituted non-possessory lien, which will have erga omnes effect (i.e., will
function as a public notice)."* Hence, from the moment of registration, third

moZe u roku od tri meseca od prijema obavestenja o neuspesnom popisu predloZiti da se
ponovo sprovede popis. Ako poverilac u oznacenom roku ne predloZi ponovni popis sivari
ili ako se ne nadu stvari podobne za tvrieme kod dicnika, sud ce obustaviti
izvrsenje.”* Although this decision was rendered on the basis of the old Serbian Law on
Enforcement Procedure, it is still of relevance, as identical provisions are present in the
new LEP. See also art. 79 of the LEP. It should be noted that the creditor may initate a
new enforcement proceeding, and every such mitiatiation interrupts the running of the
statute of limitations (1.e., prescription time).

1 See id.
Bl See art. 74 (1) of the LEP.

Id. art. 75 (1) that in Serbian language reads as follows: “Na popisanim stvarima cvrsni
poverilac stice sudsko zalozno pravo u momentu kada sudski cvriitelj potpise zapisnik o
popisu. Sudski izvriitelj dican je da pored svog polpisa jasno na—naci dan i éas kad je
zapisnik potpisao.”

This text in English reads as follows: “The enforcement creditor acquires a judicial lien on
the listed assets at the moment when the court bailiff puts his her signature on the records.
The bailiff has to indicate next to his'her signature also the day and hour when he/she has
signed the records.”

The Business Registers Agency is, infer alia, competent for registration of commercial
enlities (i.e., companies), keeping of public records of registered commercial entities, as
well as for keeping of the public register of non-possessory liens. The public registers kept
by the Business Registers Agency are available online on the Internet address of the
Agency at < http://www apr.sr.gov vu >, last visited on 7 January 2009.

Interesting data related to this Agency — showing that Serbia is adapting 0 modem
technology and efTicient administration that Internet offers is that duning the first half of
year 2008 the database of non-possessory liens was visited 36,489 tnmes and the database
of financial leasing was visited 30,375 times (source: “Privredni pregled,” 28 luly 2008, at
3).

"™ The law does not provide for a strict period of time within which such delivery must occur.
This is rather unfortunate since the moment of the registration of the judgment lien in the
public records is of practical importance. Although once registered judgment lien produces
effects from the moment of its constitution, the mentioned erga omnes effect accrues only
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parties are prevented (i.e., estopped) from claiming that they were unaware of
this right'” and every person in possession of or having control over the
chattels listed is prohibited from disposing of them without court
authorization,"*

The appraisal of the value of chattels is to be undertaken by a court
bailiff ~ if necessary by involving also a court-appointed expert and
concurrently with the listing - on the basis of available market prices at the
location of the listed assets."”” The court may decide to conduct appraisal on
the basis of price reports acquired from appropriate organizations and
institutions (¢.g., enforcement on shares of stocks listed on the Belgrade Stock
Exchange)."® Moreover, the enforcement creditor and the enforcement debtor
may agree on the value of assets, which will be then accepted by the court."”

It should be noted, however, that the motion for enforcement must
correspond to the debtor’s obligation determined in the executive title. If this
were not be the case, the court would have to deny the motion for
enforcement. Thus, the Higher Economic Court held in its decision of 17
April 1998 that if the debtor’s obligation as determined in the executive title is
to hand over to the creditor certain quantity of substitutable goods (wool in
that particular case), then the creditor may not seek enforcement by way of
transfer of cash, as such a request would be contrary to the content of the

afier the recordation of the lien. Thus, before the registration third persons may argue that
they were unaware of the lien. See art. 76 of the LEP

P 1dan. 76 (1),

% 1d an. 78,

137 The law does not specify in which cases is the appraisal to be carried out by a cour-
appointed expert, Presumably, this will be the case in those situations when, in the opinion
of the bailiff or the court, the court bailifT alone cannot make the appraisal. Generally, this
will happen when there is no casily determinable market price for certain goods. Moreover,
each party may request for the appraisal to be carried out by the court appointed expert. {f
the court grants such a request, the party requesting it must provide for the costs of the
expertise in advance. Otherwise it will be deemed that it has withdrawn the request. See art
80 of the LEP.

U The Belgrade Stock Exchange (“BELEX”) was established in 1894, and the first
transactions on it were carried out in 1895. However, after WW 11 and the establishment of
the communist regime in Yugoslavia it was closed as an “unneeded institution.” In 1989
the stock exchange was reestablished and in 1992 was renamed Belgrade Stock Exchange
(abbreviated “BELEX" ~ as before). It has operated under the name BELEX ever since.
More information on BELEX is available on its website at < http://www belex.co.yu >;
last visited 7 January 2009.

1% See art. 80 (1-5) of the LEP,
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underlying executive title. "0 Rather, the creditor should have sought
enforcement by taking possession of the wool in accordance with the
provisions of the law."*! As a result, the Higher Economic Court reversed the
decision of the lower court granting the sought enforcement'*” forcing the
creditor to initiate another enforcement proceeding wherein he would have
requested enforcement by taking possession of the wool in accordance with
the executive title.

In line with this, in another decision the Higher Economic Court held
that a motion for enforcement must be fully in compliance with the executive
title serving as a basis for enforcement.'"’ Accordingly, when enforcing a
court decision entitling the creditor to enforce on a specified movable, the
court has to reject a motion for enforcement on other assets of the debtor.'*!
This, however, does not prevent the creditor from filing a new motion for
enforcement on the particular movable specified in the executive title, i.e, to
harmonize his motion with the court decision that serves as the executive

" Decision of the Higher Economic Court. Pz 2723/98 of 17 Apnl 1998. The above
summarized part of the decision in Serbian language reads as follows: “Ako cvrina
isprava glasi na obavezu dicnika da preda poveriocu odredenu kolicinu zamenjvih stvari
(vuna), tada poverilac ne moZe zahtevati u i=vrinom postupku naplatu novéanog
poiraZivanja, jer je zahtev i- predloga -a izvrSenje suprotan sadr=ini isprave u prilogu.™
See 1d. However, if the particular goods to be enforced upon cannot be found on the
premises of the debtor, the creditor can seek the determination of the value of such goods
by a court appointed expert and then ask for enforcement on other assets of the debtor in
the amount equal to the value determined by the count appointed expert That was the
standing of the District Court in Novi Sad, which in one decision held that when the
subject-matter goods cannot be found with the debtor, the court might, at the request of the
creditor, appoint an expert to determine the value of the goods that should have been
enforced upon. In that case, the creditor was given entitlement to collect the appraised
amount from the available assets of the debtor together with statutory interest accrued
from the moment of the appraisal until collection. See Decision of the District Court in
Novi Sad, no. GZ. 3193/99 of 22 December 1999

The paraphrased holding of the decision in Serbian language reads as follows: “U slucaju
kada je izvrsni sud obavezao dicnika da isplali poveriocu protivvrednosi pokretnih stvari,
posio iste nisu pronadene kod dicnika, poverilac ima pravo i na zakonsku zateznu kamatu
na ovaj iznos od dana kada je utvrdena vrednosi sivari pa do isplate.”

Id.

Decision of the Higher Economic Court, P2 7273/96 of 6 December 1996. The above
paraphrased holding in Serbian language reads as follows: “Predlog za izvrienje mora u
svemu biti saglasan sa izvr$nom ispravom na osnovu koje se | predlaie izvrienje. [...]
Kada se radi o izvrSenju sudske odluke u kojoj su poveriocu dosudene odredene pokreine
stvari, izvr$ni sud nece dozvoliti izvrenje koje nije u skladu sa izvrinom ispravom.”

44 ’d<
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title.'** Although this view of the court may seem to formalistic from a
business-oriented point of view, it represents a manifestation of the strict
formality principle in enforcement proceedings. Put simply, one may not seek
enforcement other than that specified in the executive title (e.g., court
judgment) and the creditor’s options are limited to what he has sought and got
in the preceding litigation. Therefore, creditor should be very careful in the
liigation phase in respect of what he seeks from the court (e.g., specific
performance, damages, or alternative claims), because his position in the
enforcement proceedings will be strictly conditioned with the content of the
underlying executive title (i.e., court decision). Naturally, going back to the
court for another judgment is always an option, but that is time-consuming
and costly.'*

The law mandates that the sale of the seized assets — at a public auction
or through direct agreement subject to court’s consent — may not be conducted
before the expiration of fifteen days following the closure of the listing.
Earlier effectuation of the sale may occur if the debtor consents, if the chattels
are susceptible to quick deterioration, if there is a risk of significant price-
reduction on the relevant market, or if the creditor deposits a sum of money as
guarantee for damage the debtor might suffer (if the decision on enforcement
is revoked for any rcason).'” Public auction is ordered especially in the case
of chattels of higher value and if it can be legitimately expected that the
auction will result in a price well above the assessed one.

The listed chattels may not be sold, at the first auction, or within the
period set by the court for sale through direct agreement, for a price below
their appraised value. However, if the appraised value cannot be obtained -
upon motion of the creditor - the court shall order another auction with the
opening price set at half of the appraised value.'*” In the absence of explicit
statutory language, it is somewhat unclear whether the court may order a third
or even further rounds of public auctions if the previous auctions have proved

"5 1d_The above paraphrased holding in Serbian language reads as follows: “7o ne sprecava
poverioca da novim predlogom za izvrenje ahteva pokreine stvari navedene u izvrinoj
ispravi, odnosno da uskladi predlog za izvrienje sa sudskom odlukom na osnovu koje
i=vrienje fraci.”

"¢ The new LEP is more flexible, for example, it provides in art. 207 that if non-fungible
goods cannol be found, the court will on the motion of the creditor appraise their value and
order the debtor to pay ils value to the creditor.

"7 See art. 83(2-3) of the LEP,

"% Jd ant. 84(1-2).

" Id. an. 85(1-2).
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to be unsuccessful.'*’ It seems that the Higher Commercial Court resolved the
doubt when in its decision of 29 December 2006 it held that in the case of
enforcement on chattels the law did not limit the number of public auction
rounds, and therefore there is no legal ground for the court to deny the request
of a creditor for scheduling of a third or a further round of public auctions.”’
In that case — given that the listed chattels could not be sold at two rounds of
public auctions — the request of the creditor for a third public auction was
denied by the first instance court as something contrary to the law. Deciding
on the creditor’s appeal the Higher Commercial Court was of the view -
analyzing the provisions of article 85 of the LEP — that they merely provide
for reduction of the starting price in the case of unsuccessful first public
auction or attempt for direct agreement and that they do not in any way limit
the number of possible rounds of public auctions of listed chattels."” This
holding is a good example of the changed and increased role of courts in
Serbia in filling gaps in the law.

Similarly to enforcement on immovable property. the law provides for a
possibility of awarding the chattels — i.e., transfer of title — to the creditor. If
the chattels cannot be sold at a second auction or through direct negotiations
with interested parties within the period set by the court, the court will —at the
creditor’s request — transfer the chattels to him. In this case, the creditor’s

' However, the law does not exclude the possibility for the court to switch to sale through
the direct agreement with the buyer if, due to the previous unsuccessful attempts to sell
chattels through the public auctions, it finds that in such a way the most favorable terms of
sale will be achieved. The court would, however, need to render a new decision ordening
sale through the direct agreement with the buyer. See LEP, art. 84(1).

Decision of the Higher Commercial Court, 12 289372006 of 29 December 2006. The
above paraphrased holding in Serbian language reads as follows: “Aod ivrienja na
pokretnim stvarima Zakon o izvrinom postupku nye limitirao broj rodidla za javnu
prodaju popisanih stvari, te stoga nema =akonskog osnova za odbijanje predloga vrinog
poverioca =a oglasavanje trece ili neke sledece prodaje.”

See id. The above paraphrased holding of the decision in Serbian language reads as
follows: ., Prema clanu 85. Zakona o izvrinom postupku, popisane sivari ne mogu se
prodati za iznos ispod procenjene vrednosli, na prvom nadmelanju, a ukoliko na prvom
nadmetanju nije postignuta cena u visini procenjene vrednosti, sud ¢e na predlog stranke
odrediti novo nadmeltanje na kome (e pocetna cena biti jednaka jednoj polovini
procenjene vrednosti, te se u ¢lanu 85. stav 3. pomenutog akona propisuje da ce se stav 2.
primeniti i kada se popisane stvari nisu mogle prodati u visini procenjene vrednosti putem
neposredne pogodbe u roku koji je odredio sud niti na nekom docnijem ro¢istu za prodaju,
iz dega bi proizilazilo da zakonodavac nije limitirao broj roéi$la za javnu prodaju.
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claim will be deemed satisfied by the receipt of one half of the chattel’s
. £
appraised value.'"

3.5. Enforcement on Bank Accounts

Enforcement of a monetary claim against a legal entity (“pravno lice")
or entrepreneur (“preduzemik”)'** may be conducted against all financial
assets in their accounts with banks (ie, garnishment) and other financial
institutions, as well as against the dinar (i.e, the designation of the Serbian
national currency) equivalent of foreign currencies they keep on foreign
currency accounts with banks or other financial institutions.'*” The writ of
execution in such cases is directed against banks or other financial institutions,
which are ordered to transfer the amount designated for enforcement from the
account of the debtor to the account of the creditor.'*

I'hereafter the court delivers the writ of execution to the department in
charge for compulsory collections of the National Bank of Serbia (“Narodna
Banka Srbije;” hereinafter: "NBS).""” which immediately orders banks and
other financial institutions that keep debtor’s accounts to stop all payments
from all its accounts until final satisfaction of the claims, not to open new
accounts for the debtor, as well as to promptly deliver information on
balances in the accounts of the debtor. After the receipt of information on the
balances in debtor’s accounts, the NBS orders banks and other financial
institutions to transfer the assets from debtor’s accounts to the account of the
creditor until the full satisfaction of the claim.'*® Banks and other financial

1 See ant. 90 of the LEP.

¥ Self-employed persons registered for carrying oul certain economic aclivity (e.g., trade o
craftsmen). The business of an entzepreneur does not have the status of a legal entity and
hence they are liable for their obligations with all their assets, ie., those related with
carrying out their economic activities, as well as with all other privately held assets

1% See ant 197 of the LEP.

" Jd. an. 198,

%7 The website of the National Bank of Serbia provides an online system of venfication
whether bank account(s) of certain legal entity or enirepreneur has been blocked in the
previous year due to some form of compulsory collection (see the ‘Databases, Searches,
Code List" page and then ‘Search of Debtors in Enforced Collection’ — also with English
language pages ~ at < hitp://www.nbs.yu =; last visited on 7 January 2009), In this way a
creditor can ascertain whether his decision on enforcement is effectuated and in what
phase of enforcement his claim is,

1" See art. 199 of the LEP,
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institutions are obliged to carry out such transfers on the same day as they
receive the NBS's order.'”

Enforcement against the funds on debtor's bank account may be
conducted against all financial assets in its accounts with banks and other
financial institutions. In one decision the District Court in Belgrade held that
as long as there is an account of an enforcement debtor with funds that can be
object of enforcement there are no legal obstacles to conducting the
enforcement.'® Hence, the court concluded that the fact that enforcement
cannot be carried out from the debtor’s account specified in the decision on
enforcement does not prevent enforcement on another account of the
enforcement debtor."®’

Enforcement on debtor’s foreign currency accounts is anticipated only
as a subsidiary means of enforcement. reserved for situations when there are
no financial assets in the debtor’s dinar (i.e.. local currency) accounts. In such
cases, the NBS shall order banks keeping the debtor’s foreign currency
accounts to transfer assets from those accounts to the debtor's dinar account
and then the enforcement will proceed on the dinar account as described
earlier. Banks shall act on the order on the same day they receive the NBS
order. However, if there are no assets in the debtor’s foreign currency
accounts, banks keeping such accounts shall act at the time when assets are
credited to the debtor’s foreign currency accounts, unless notified otherwise
by the NBS in the meantime. During enforcement, banks may not act on
debtor’s instructions on disposal of assets on foreign currency accounts unless
otherwise instructed by the NBS.'*

" 1d. art 200 (2).

' Decision of the District court in Belgrade, G2 63352005 of 8 June 2005. The above
paraphrased part of the holding in Serbian language reads as follows: “Sve dok postoji bilo
koji racun vrinog dicmika sa kog se prinudno Cvriemje moce sprovesti ne posioje
smelnje za sprovodenje i=vrsenja sa racuna cvrinog dicnika.”

' See id. The above paraphrased part of the holding in Serbian language reads as follows:
“Okolnost da se izvrienje ne maie sprovesti sa racuna dicnika navedenog u resenju o
evrienju ne sprecava da se izvrienje istim sredstvom kojim je odredeno sprovede sa
drugog njegovog racuna.”

'® See art. 204 of the LEP.
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3.6. Enforcement on Shares and Bonds'®

In regard to enforcement on stocks, bonds and other securities, it should
be noted that the LEP provides rather simple and easily understandable rules
governing the process. These rules are briefly presented immediately below.
However, the number of reported judicial decisions explaining the process,
potential focal points and application of the general rules to various individual
situations is scarce, virtually none. Reason for this could be perceived as two-
fold. First, the practice of using stocks, bonds or other securities as a
collateral or object of enforcement has only started to develop in Serbia in the
last few years and it is mainly banks that tend to exploit this possibility.
Secondly, since most of these transactions are of relatively recent vintage, it
will undoubtedly take some time before courts are asked to decide related
disputes. Additionally. some particular types of transaction in certain
securities have not even been started yet. For example, the very idea that
companies or municipalities may raise capital by issuing bonds (or debt-
securities) is brand new. All in all, until transactions in securities become
more frequent. the issue of enforcement on stocks, bonds and other securities
will remain a gray area of Serbian enforcement law. Thus, the ways in which
these relatively simple rules will be applied to concrete situations business life
remains to be seen.

Hence, we have no other option but to restrict ourselves to what the
written law states on this matter, starting with the enforcement on stocks and
then moving on to enforcement on shares and bonds. The phases of
enforcement on stocks are: (i) attachment, (ii) valuation, (iii) sale, and (iv)
satisfaction of the creditor.'” The writ of execution against stocks is to be
served to the creditor, debtor, and the Central Register of Securities
(“CRS™)."” The attachment on stocks is effected through serving the writ of

") The term “stocks™ (“akcije”) as used in this paper refers to shares of stock of joint-stock
companies (“akcionarska drustva”), while the term “share” (“udeo”) refers to quota in the
capital of a limited liability company (“drusivo sa ograni¢enom odgovornoscéu”). It should
be noted that in Serbian law there is one particularly important difference between these
two terms, namely, “akcija” represents a security (“hartija od vrednosti™') and is registered
with the Central Register of Securities (“Centralni registar hartija od vrednosti”) (“CRS"),
while “udeo™ does not represent a security,

" See art. 246 of the LEP.

" per the Law on the Securities and other Financial Instruments Market (*“Zakon o (ridti
hartja od vrednosti | drugih finansijskih instrumenata™) (Official Herald of Serbia no.
4772006) securities are issued, transferred and recorded in electronic form in the
information system of the CRS. Thus, the law introduced a system based on
dematerialized securities. Accordingly, the CRS, inter alia, provides the following
services: (i) keeping securities registers, (ii) keeping evidences of securities on issuers’
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execution to the CRS. From the moment of receipt of the writ by the CRS the
creditor acquires a lien on the attached stocks and the debtor may no longer
freely dispose of them.'® As far as their valuation is concerned, if the stocks
to be enforced upon are quoted on the stock exchange (i.e., BELEX), their
value is determined on the basis of their average price on the stock exchange
over the past thirty days (i.e., thirty days preceding the evaluation). If the
value cannot be determined in this manner, the court orders an expert
appraisal on motion of one of the parties. In respect of the manner of sale, the
law provides that if stocks are traded on the stock exchange. they have to be
cashed in through the stock exchange. If they are not traded on the stock
exchange they may be sold in other ways allowed by the law regulating trade
in securities. '®” Notably, procedure of enforcement on bonds essentially
follows the procedure for enforcement on stocks. Moreover, the law expressly
provides that in respect of valuation and sale of bonds the rules regulating
valuation and sale of stocks apply by analogy.'**

The writ of execution against shares is served to the Business Registers
Agency (“BRA”)'®” — which, inter alia, keeps the register of limited liability
companies — instead of the CRS. Accordingly, the attachment of shares occurs
when the writ of execution is delivered to the BRA. Through attachment the
creditor acquires a lien on the shares, which is recorded in the registry of

accounts, (iii) registration of third persons’ nghis on secunbes. (iv) safe-keepmg of

certificated secunties and services related 1o their dematenalization. (v) clearmg and

balancing of claims and obligations anising out of the transactions between the CRS
members, and (vi) transfer of securities to accounts of CRS members and accounts of
lawful owners of securities. More information on the CRS is available on its website — also

with English language pages — at < hup://www crhov co vu >; last visited 7 January 2009

See art. 247 of the LEP. The CRS is obliged to register creditors’ hens in the secunties

records without delay. Following such registration third persons cannot claim that they

were unaware of the creditor’s lien on the stocks. Even thought the law requires immediate
recordation, in reality that cannot occur but in a day or two. The authors were not capable
to determine with accuracy exactly how many.

' See art. 248 of the LEP.

'™ Jd. ant. 192. The valuation of stocks is done by the court If the stock is quoted on the
Belgrade Stock Exchange, its value is determined based on the average pnce of the stock
during the last 30 days. If the value cannot be determined this way, the court will order, on
the motion of one of the parties, appraisal by an expert. Ar. 248 of the LEP.

'® Serbian Business Registers Agency has a unique centralized database on registered
businesses as well as on financial leasing and pledge agreements in electronic form that
can be accessed through the Internet at < hitp //www2 apr s gov ywDefaultaspyalias=
Www2.apr sr.gov. yweng >; last visited on 12 August 2008 (unable to revisit on 7 January
2009).
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limited liability companies kept by the BRA, as well as in the book of
shareholders maintained by the limited liability company. From the moment
of creation of the creditor’s lien the debtor may no longer freely dispose of the
shares.'™ In case of sale of a share in a limited liability company other
members of the company have preemptive rights in that regard and these
preemption rights apply also in the context of sales as part of enforcement."”
A member of a limited liability company thus has priority over the most
favorable buyer if he immediately after the end of the sale declares that he is
willing to buy the share under the same conditions.'”” Moreover, the LEP
mandates that in respect 1o the valuation and sale of the shares rules regulating
the valuation and sale of stocks apply by analogy.'”

4. Dilemmas Surrounding the Newcomer Fixed and Floating Charges

In accordance with the civil law tradition to which it belongs, until
recently, in Serbia movables could have been exploited as collateral only in
the form of possessory pledge.'”™ The pledge was perfected only when

" Jd ant. 249

"' fd art 251(1)

" Id ant 251(2)

" Jd art 250. This solution seems to be inadequate, due to the aforementioned distinction
between the stocks (“akcije™) and shares (“udeli”) in Serbian law. As mentioned, stocks
are securities and must be traded in accordance with the law that regulates trading in
secunities. On the other hand, shares are not securities and are therefore not subject to the
rules and limitations applicable to trade in stocks (as securities).

Moreover, since shares are not quoted on the stock exchange (or any other organized
market), their value cannot be inferred from the average quoted price, as is the case with
stocks. Thus, it is questionable to what extent rules applicable to stocks may be adequate
for valuation and sale of shares of limited liability companies. The most suitable solution
is appraisal by a court appointed expert, which is also an option for appraisal of non-
quoted stocks.

However, as far as sale of shares is concerned it is difficult to conceive how shares could
be sold in the process of sale anticipated for stocks (i.e. securities). It seems more
appropriate for shares to be sold either at a public auction or through direct negotiations
and agreement with the buyer, similarly to the process of sale of movable assets. Rules
concerning the preemptive rights of other company’s members should also be perceived in
light of this.

"™ An agreement whereunder a debtor or other person (pledgor) would oblige to the creditor
(pledgee) to hand him over certain movable item in his ownership, so that the creditor may,
in the case his claim is not satisfied upon maturity or in case of debtor’s default, satisfy his
claim from the value of the pledged item before all other creditors, while the creditor
would oblige to preserve the pledged item and return it undamaged to the pledgor after the
satisfaction of the claim. See the Law on Obligations (“Zakon o obligacionim odnosima”)
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possession of the pledged item was transferred to the creditor (or, a third
person — bailor — designated by the creditor for holding and safekeeping the
collateral).'” Consequently, non-possessory security devices, like the chattel
mortgage — or the most complex ones, the fixed and floating charges — were
not available under Serbian law, since they were inconsistent with the
principle that pledged items must be transferred into the possession of the

176

pledgee.
However, the idea that keeping a pledged item in the possession of the
debtor could be beneficial for both debtor and the creditor - as it enables the
debtor to exploit the pledged item in order to generate profits out of which he
can eventually satisfy [even] the creditor’s claim — has become acknowledged
by Serbian businessmen and legislators only in the last few years. In view of
this, the Serbian Parliament enacted in 2003 the Law on Registered Security
Interests in Movables'”” (hereinafter: Law on Pledge of Movables). which
introduced into the Serbian legal system - besides chattel mortgage (or
“registered pledge”) — the notion of fixed charge and rather bashfully the idea
of the floating charge. The Pledge Register (“Registar zaloge™) is today
operational, and the information recorded therein electronically accessible by
the public.'”™ However, as in the case of other laws transplanting new legal
concepts to Serbian soil, judicial practice has not yet been developed and it
may take some time before some of the focal issues relating to these newly
introduced concepts are clarified. Therefore, the ensuing analysis presents
only the most important aspects of the Law on Pledge of Movables,
supplemented — where available — with the relevant judicial practice.

(Official Gazette of SFRY nos. 29/1978, 39/1985, 45/1989, 57/1989 and Othicial Gazette
of FRY no. 31/1993), art. 966.

' 1d art 968.

" These security devices are a measure of development of businesses because they allow use
of the entire assets of a company, or of an identifiable branch or plant of a company. as
collateral. As in case of the floating charge the secunty interest does not attach and does
not affect the running of the business until crystallization (events that may lead to
crystallization are normally defined in the agreement creating the floatng charge) and as
they allow for extension of the largest possible credit (often a revolving credit), they are
business-friendly methods of raising money by businesses. The Amencan version -
considerably different from its English counterpart - is known as the “floating lien” and 1s
governed by Article 9 of the Uniform Commercial Code. See also Oxford Dictionary of
Law, Oxford University Press, 2003, at 74.

1 Zakon o zaloznom pravu na pokretnim stvarima upisanim u registar” (Official Herald of
the Republic of Serbia nos. 57/2003, 61/2005, 64/2006).

'™ The Pledge Register is kept by the Business Registers Agency and is available online on
its website at < hitp://www.apr.gov.rs/ >, last visited on 7 January 2009.
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The most important novelty introduced by the Law on Pledge of
Movables is the counter part of the common law concept of chattel mortgage.
Namely. the law permits agreement whereunder the security interest is
established on a certain movable as a security for the creditor’s claim, with the
pledged item remaining in the possession of the pledgor and the security
interest being recorded in the Pledge Register.'” Such an agreement must be
made in writing, otherwise it is invalid."™ The security interest is perfected
through recordation in the Pledge Register.'®' A creditor whose security
interest has been properly recorded in the Pledge Register may — if his claim
is not satisfied upon maturity or debtor’s default — satisfy his claim from the
value of the pledged item before any and all other creditors of the debtor.'”
Moreover, his security interest on the pledged item shall be effective against
any third persons who may have subsequently acquired the pledged item, thus
having erga omnes effect following the recordation. '™ Importantly, the
subject matter of securing may be not only existing monetary claims, but also
future and conditional claims. In such cases, the highest secured amount is
recorded in the Pledge Register up to which the future or conditional claim is
being secured.'™ The object of pledge may be (i) a specific movable asset, (ii)
generic items identified by quantity, quality, number or other manner
distinguishing it from other generic items of the same sort, or (iii) a collection
of movable assets (universitas rerum — “zbir pokretnih stvari”) such as goods
in a certain warehouse or store, inventory for carrying out of certain economic
activity.'"™ The debtor’s claims towards third parties may also be used as

179

See Law on Pledge of Movables, art. 2(1).

™ 1d ant 3(2)

"™ /d an 4(1). However, it should be noted that Serbian law does not make a distinction
between the ‘attachment’” and ‘perfection’ of the security interest, as do common law
systems. Therefore, the term ‘perfection” as used herein means that the creditor acquires
the security interest (“zalozno pravo™) on certain movable in the moment of regisiration
with the Pledge Register.

"™ However, the law provides thal the statutory security interest of the carrier, the
commission agent, the forwarding agent and the warehouseman that originate from
carriage or forwarding of the goods that are the subject of the security interest according lo
the Law on Obligations have priorily over registered security interests, The same rule
applies for the contractor’s claims regarding the invested work and material. /d. art. 33
Regarding the statutory security interest of the state for tax and other duties, their priotity
15 determined based on the time of their entry into the Pledge Register, /d. art, 34,

/d. an. 6.

™ 1d an 7 (34).

™ 1d an 9

I
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collateral just as other kinds of property rights (¢ 2. intellectual propersy
rights). Finally, the object of pledge may be items or rights 1o be acquired by
the pledgor in the future (ie, after-acquired property). in which case the
security interest is perfected in the moment the pledgor acquires title on such
items or rights. Naturally, the pledgee may seek recordation of the security
interest on the items or rights to be acquired by the pledgor in future. ™

As mentioned above, the Law on Pledge of Movables has in a rather
cautious manner introduced a concept quite similar to the English floating
charge (or floating lien known to U.S. law). The law anticipates that the
object of pledge may also be collection of movables (universitas rerum -
“zbir pokretnih stvari”), such as goods/inventory in certain warehouse or
store, equipment for carrying out of certain economic activity, and other
collection of movables in accordance with the pledge agreement *
Unfortunately, this is where the law stops and does not provide any further
details in this respect, apparently leaving a number of very important
questions to be answered by courts in the application of its provisions. The
first fundamental question arising here is whether this provision has
introduced in Serbia the concept of the floating charge ar all. The answer o
this question seems to be yes. Why did the legislators otherwise add afier the
first two paragraphs of article 9 of the Law of Pledge of Movables — which
provides that object of pledge may be specified movable items and genenc
movable items — a third category of “collection of movables ? Probably. any
other reading of the wording “collection of movables " would make linle sense.
since such items would already fall within the scope of specified or generic
movables. Moreover, the examples stated in the law for collection of
movables (ie, goods in a certain warehouse or store. or equipment for
conducting economic activity) further support this view. as the very narure of

"™ Id arts. 10-14.

'™ Id art. 9(3). The above paraphrased provision in Serbian language reads as follows

“Predmet =aloznog prava moZze biti i =bir pokretmih stvart. kao $1o je roba u odredenom
skladistu ili prodavnicti, inventar koji shci =a obavijame privredne delamost: 1 drugo, u
skladu sa ugovorom o zaloci.”
Although the law does not expressly provide that the object of pledge may be entire
property of a company, it also does not exclude this possibiity. Moreover. a proper
reading of the said provision would undoubtedly allow pledging of all movables in the
possession of the pledgor. Yet at this early stage of development of these newcomer
institutions it is difficult to guess what will be the interpretanon of this provision by
Serbian courts. The legislator has opened the door for “innovative reading™ of the law, but
the reading itself remains to be done by courts. This also shows the increased importance
of courts.
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these movables is that they are all stock-in-trade; e, they are constantly
circulating as part of the ordinary business of the debtor. The law also
mandates that when the object of pledge is sold in the ordinary course of
business of the pledgor, the good faith purchaser acquires the ownership
thereon free of any liens, which is also one of the characteristics of the
floating charge."™ Finally, let us recall that the law provides that object of
pledge may be items to be acquired by the pledgor in the future (after-
acquired property), in which case the security interest is perfected in the
moment the pledgor acquires such items.

Although the above line of reasoning may seem logical and practical to
someone coming from a system with a working collateral laws, the few
thoughts put down here are nothing more than theoretical constructs based on
innovative reading of the new law and the final say in this regard is yet to be
given by courts interpreting and applying its provisions. For the time being
these issues remain unanswered in Serbia, which is especially a problem
given that from a practical point of view the very notion of floating charge is a
hardly comprehensible concept to lawyers trained solely in domestic law.
Thus, proper drafting of the underlying agreements — in the light of the
insufficiently detailed language of the law — may turn out to be a discouraging
problem in practice.'™” Another solution would be to reform the existing laws,
which would certainly lead to higher legal certainty in this field; this would
not be unprecedented as in many CEE countries there have been several
waves of reforms — i.e., amendments of the civil code or special laws
introducing novel elements from secured transactions (or personal property
security) law.

Another important characteristic of the Law on Pledge of Movables is
that it provides for a rather efficient procedure for repossession of the pledged
movable by the pledgee. Specifically, if the creditor’s claim has remained

"™ 1d_art. 23(6).

"™ “The law does not provide for any special rule for enforcement on collection of movables as

collateral or on the moment of crystallization. Thus, it is legitimate to conclude that in
such cases — if the creditor’s claim is not satisfied upon maturity or upon the debior’s
default - the generally applicable enforcement rules are to be applied, i.¢., the creditor has
to inform the pledgor by registered mail that he intends to satisfy his claim from the value
of the pledged movables, as well as to seek recordation of the start of enforcement in the
Pledge Register. /d. arts. 36-37.
As this area of law is brand new, caution is recommended and thus the drafters of pledge
agreements anticipating this kind ol security interests are well advised to provide clear and
precise provisions in respect of the moment of crystallization, i.e., when the creditor may
seek utilization of his security interest.
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unsatisfied upon maturity or debtor’s default, the creditor needs to inform the
pledgor via registered mail that he intends to satisfy his claim from the
pledged item and is entitled to seek repossession (in Serbian: “rraZiti povracaj
poseda, traziti da mu se da u drzavinu”™) of the pledged movables. The crucial
thing is that the creditor may do so directly and does not have to go through
the court.'” If the pledgor refuses to hand over the pledged item to the
creditor, the creditor may file with the court a motion for repossession
(“zahtev za donosenje resenja o oduzimanju predmeta zaloznog prava”)."”"
The court is obliged to decide on the motion within three days of its receipt.
Furthermore, the court’s decision granting the creditor’s motion for
repossession is to be enforced within three days of its rendering.'” Potential
objection of the pledgee against the decision on repossession does not have a
suspensive effect, i.e., it does not postpone the enforcement of the decision on
repossession.'” Here, one has to underline that setting exact deadlines within
which a court or court officials has to act, as well as the non-suspensive
effects of objections in the enforcement phase — obviously meant to speed up
the process — are novelties in Serbia and are part of a positive trend and the
expression of a mind shift, though the positive effects of all this may not be
visible in real life for a few years.

In line with what just has been said, the Higher Commercial Court held
in its decision of 11 December 2006 that the conditions for rendering the
decision on repossession of the pledged item are fulfilled when the creditor
submits to the court (i) a motion for repossession accompanied by
authenticated excerpt from the Pledge Register, and (ii) [an authentic copy of]
the pledge agreement.'™ The court went on to state that when the secured

™ Id. arts. 36-40.

' Id art 41.

" The provision of the law in Serbian: Postupak odicimamya predmeta zaloZnog prava
sproved: se u roku od iri dana od dana donoienja resemya kojim se usvaja ~ahtev 1= stava |.
ovog clana.* Id.

The English translation of this provision reads as follows: “The repossession of the
collateral is to be effectuated within three days from the day of the making of the decision
whereby the motion from subsection | is accepied.”

193 Jd.

"™ Decision of the Higher Commercial Court, 12 265172006 of 11 December 2006. The
above paraphrased holding of the court in Serbian language reads as follows: “Pravilan je
zakljucak prvostepenog suda da su ispunjeni uslovi za donosenje resemja =a sticanje
drzavine na predmetu zalolnog prava od sirane vrinog poverioca, koji su regulisani
dlanom 41. Zakona o zaloZnom pravu na pokreinim stvarima upisanim u regisiar, jer je
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claim has not become satisfied upon maturity (or upon the debtor’s default),”

the pledgee is by the law entitled to repossess the collateral upon informing
the pledgor of his intention to satisfy his claim from the collateral. Since the
pledgor has failed to voluntarily fulfill his obligation of handing over the
collateral to the pledgee, the pledgee is entitled to request the court to issue a
decision of repossession of the pledged movable by submitting to the court a
motion for repossession accompanied by authenticated excerpt from the
Pledge Register and the pledge agreement. Finally, the court emphasized that
the authenticated excerpt from the Pledge Register of the Business Registers
Agency represents an executive title in the enforcement procedure initiated by
the pledgee for repossession of the pledged movable item.'”

Another fundamental novelty aiming at speeding up enforcement of
claims based on secured transactions is that the new law expressly provides
that when the pledgor is a commercial entity (i.e, is professionally engaged in
cconomic activities), the pledge agreement may provide the pledgee with the
right to sell the pledged item at an out-of-court auction if his claim is not
satisfied upon maturity. What is more, if the collateral has a market or stock-
exchange price, the agreement may anticipate that the pledgee is entitled to
sell the pledged item or even to keep it for himself under that price. However,
when the pledged item does not have a market or stock exchange price, the

cvrini poverilac podneo prvostepenom sudu —ahtev — predlog za izvrienje, i koji je
priloZio overeni izvod i- regisira zaloge i ugovor o zalozi.”

5 Although the court used the term “maturity” (“dospelosr”), it seems reasonable to assume
that the same consequences would follow also from the debtor’s default where the
creditor’s claim has not become mature (e.g.. when pledge agreement anticipates that
creditor may utilize security interest when certain event occurs, for instance deblor’s
bankrupicy).

'™ See Decision of the Higher Commercial Court, 12. 2651/2006 of 11 December 2006, The

above paraphrased text of the court's holding in Serbian language reads as follows: , Kato
zalogodavac - izvrimi dicnik nije dobrovolino izvriio svoju obavezu predaje predmeia
zaloZnog prava zaloZnom poveriocu, izvrini poverilac je kao zalozni poverilac oviascen da
od suda trazi donosenje resenja o oduzimanju predmeta =aloznog prava od -alogodavca ili
lica u ¢ijoj se drzavini predmer zaloZnog prava nalazi i predaji tog predmela zaloznom
poveriocu u drzavimu, s lim $to je u= zahtev sudu izvr$ni poverilac dican da podnese
overeni izvod i= registra zaloge | Ugovor o zalozi. I-vrini poverilac je u skladu sa
navedenim pravom na podnoSenje zahteva sudu 1 obavezom prilaganja navedenih pismena,
regulisanim clanom 41 stav 1. 1 2. citiranog Zakona, podneo prvostepenom sudu zahiev -
prediog za c-vrienje, uz koji je prilozio overeni izvod i- registra aloga i Ugovor o zalozi.
Ovim ¢élanom Zakona i fo stavom 3. je regulisano da se izvod i= registra zaloge
ijednacava, u smislu tog Zakona, sa izvrinom ispravom, u slucaju podnosenja zahteva
cvrinog poverioca kao zaloZnog poverioca sudu za sticanje driavine na predmeu
=aloznog prava.
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pledgee may sell it only in a commercially reasonable manner (“na nacin na
koji bi to ucinio razuman i pazljiv ¢ovek”), which requirement is imposed to
protect the interests of the pledgor.'”

Finally, an interesting issue was raised at the session of the Department
for Commercial Disputes (“Odeljenje za trgovinske sporove™) of the Higher
Commercial Court of 19-20 September 2005. The issue was how to conduct
enforcement proceedings and how to divide funds obtained through sale of
collateral when, on one hand, immovable assets (concretely a piece of land
and a building on it) are encumbered by two mortgages, and on the other hand.
the equipment located in the building is encumbered by a security interest
established and recorded in accordance with the Law on Pledge of Movables.
The scenario itself is very interesting and revealing given that it displays that
Serbian businessmen are innovative and are keen to exploit new business-
friendly mechanisms: neither the use of the registered charge nor the
encumbering of the same immovable with more than a single mortgage were
common earlier (to say the least). In a sense it is a happy development that
such disputes have reached the High Court relatively quickly afier the
introduction of the new law and the beginning of the spread of the idea on the
role of collateral among businessmen.

Needless to say, exactly because of this the position of the High Court
is not just of heightened practical importance but also theoretically interesting;
in brief terms the court took the following legal position. The first mortgagee
has a first-ranking senior mortgage and therefore is entitled to satisfy his
claim from the value of the encumbered real estate — ie., the encumbered
immovable with all assets affixed (i.e., with all the fixtures) to it and with all
the proceeds and potential improvements — prior to the other creditors.
Following the full satisfaction of the first mortgagee, the second-ranking
mortgagee is entitled to full satisfaction of his claim from the remaining value
of the mortgaged real estate. If there is a deficiency, he may seek satisfaction
by enforcing on other assets of the debtor. However, satisfaction of the third
creditor — whose claim was secured by the recorded security interest on the
debtor’s movable assets (ie, equipment located in the building) — is
independent from the satisfaction of the two mortgage creditors. This creditor
is entitled to the satisfaction of his claim from the funds obtained through the
sale of the pledged equipment, and if there are several such creditors, the

197" See Law on Pledge of Movables, art. 27.
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order of their priority is to be determined according to the time of the
3 . . . 198
recordation of their security interests in the Pledge Register.

& Leasing in Serbia
&1, The Basic Dilemma: the Legal Nature of the Newcomer Financial
Leasing

Financial leasing transactions in Serbia are regulated by the Law on
Financial Leasing'” (hereinafter: “LFL™), which was enacted in 2003 and
which represents the first ever act regulating the newcomer transaction
‘leasing” in Serbia. Per this Law financial leasing is a transaction whereunder
the lessor (“davalac lizinga™) — in accordance with the lessee’s specification -
acquires from the seller (“isporucilac predmeta lizinga™) ownership of the
subject matter of leasing, and on the basis of the financial leasing agreement
with lessee (“primalac lizinga™) transfers to him possession of the subject
matter of the leasing. while the lessee pays in consideration a leasing fee in
installments as agreed upon.”™ Interestingly, before the enactment of the LFL,

™ Legal standing of the Higher Commercial Court in regard to Questions of Commercial
Courts Determined at the Sessions of its Department for Commercial Disputes of 19-20
Sepiember 2005 and the Department for Economic Offenses and Admunistrative-
Accounting Disputes (“Odeljenje =a privredne prestupe i upravno-racunske sporove”) of
26 September 2005
The above paraphrased text of the position in Serbian language reads as follows:
Prilikom namiremya prvo ce se namiriti hipotekarm poverilac koji ima hipoteku prvog
ranga be- obzira $1o su na nepokretnosti ucinjene poboljSice, a po njegovom namirenju
namirice se hipotekarni poverilac koji ima hipoteku drugog ranga, ukoliko ostane
sredsiava po namirenju prvog poverioca. Nije od —nacaja cinjenica da li ima dovoljno
sredstava =a namirenje svih hipotekarnih poverilaca. ... Ukoliko nema dovoljno sredsiava
da se naplat 1= sredsiava dobiyenth realizacijom hipoteke za preosiali iznos se moZe
namiril) 1= imovinske mase licnog dicnika, kao obican, hirograferni poverilac. ... Sto se
1ice trece banke koja ima ruénu =alogu na opremi naplata njenog polraZivanja se vrli
nezavisno od hipotekarnih poverilaca bez obzira da li se radi o bezdriavinskoj zaloz|
prema Zakonu o zaloznom pravu na pokretnim stvarima upisanim u regisiar koji se
primenje od 1.1.2004. godine ili ugovoru o zalozi prema odredbama Zakona o
obligacionim odnosima.  Redosled namirenja kod ugovora o zalozi na pokreinim
stvarima upisamim u registar predviden fe clanom 29, i 31. Zakona. Zaloni poverilac ima
pravo da se - postignute cene naplati pre ostalih poverilaca zalogodavea a ako je
calozena stvar upisom u registar zaloZena nekolicini poverilaca red po kome se one
isplacuu odreduje se prema trenutku upisa njihovih zaloznih prava u registar,

"~ Zakon o finansiskom lizingu* (Official Herald of Serbia nos. 55/2003 and 61/2005),

"' See a1 2 of the LFL. On the issue of leasing in Serbia see also Lucija Spirovié-Jovanovié
and Lyubisa Dabié, _Trgovinsko prave” [Commercial Law] (Medunarodni nauéni forum,
Beograd, 2008), at 729-736,
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the issue of what constitutes the subject matter of 3 financial leasing
transaction was scrutinized by the Supreme Court of Serbia in its decision of
15 April 1997, In that case the plaintiff asked for the termination of the
underlying leasing agreement and the retumn of the subject matter of the
leasing agreement (two machines) because the defendant did not say the
leasing fee in due time.””! This right of the plaintiff was derived from the
clause of the leasing agreement that provided for the right of the lessor ©
terminate the leasing agreement and to repossess the -.,,},,gcz matter of the
leasing (the two machines) if the lessee defaulited on the payment zven of only
one instaliment of the leasing fee. The same agreement also comtamed an
option clause for the sale of the subject matter of the leasing following the
fulfillment of the agreement. The defendant-lessee claimed that + had the
right to keep one of the machines and to acquire ownership on it because the
total amount of instaliments paid by him prior to default was 2gual o the
price of one of the machines. The defendant invoked art. 412 (1) of the Law
on Obligations that provides for the division of obligations.” The Court was
of the opinion that in the case of leasing agreement the essential zlement s the
transfer of the subject matter of the agreement to the lesses for oxplosation
(utilization) and not the transfer of ownership of it.™" The clause applies Fom
the moment of the lessee’s default and the sale-option clause can be nvoked
only after the leasing agreement is fulfilled. In the opinion of the Court these
are specific clauses typical for leasing agreements that cannot be considersd
in isolation from the rest of the contract.™

' Decision of the Supreme Court of the Republic of Serbra Rev. 116/ 1997 of 15 Apni 1987

¥ According to this provision, the obligation is divisible if the obligation can de fufilled »
parts, in which case those parts have the same nature as the whole, and 1 1t Joes 2ot lose
anything of its value by the division. Otherwise, the obiigation s not diveuble The
onginal text of the law in Serbian:  Obaveza je defjiva ako se ono ito se Jugwe mole
podeliti | ispuniti u delovima koji imayu isia svojsiva fuo | ceo predmet. | 280 ono om
podelom ne gubi nista od svoje vrednosii, inace obavezu je nedeljiva.”

*) The above paraphrased part of the holding mn Serbian language reads s llows. ~Suizne
ugovora o lizingu je ekonomsko koriséenje objekta lizingu. Kod ugovora o [Zingu buno j¢
ustupanyje sevari na koriséenje, a ne prenos sveojine.”

*™ The above paraphrased part of the holding in Serbian language reads as follows: /P Jored
ugovorene klacule o opey kupoprodaje koja podrazumeva poipuno cvrieme obavezda
korisnika lzinga, tackom 3. clana 9. ugovora dogovorena ¢ | kammena kacuda po kojoy u
stucaju docnje korisnika sa placanjem makar jedne rate lizing naknade davaluc lcinga
stide pravo na raskid ugovora i povrady predmeta lcunge. U pucnyu su specificne
ugovorne klawcule kod ugovora o lizingu koji s¢ ne mogu posmairat: odvojeno.”



8.2, Other Characteristics of Financial Leasing
Another peculiar rule applicable to financial leasing agreements™ s
that they cannot be concluded for a period shorter than two years™ and the
lessor and the seller cannot be one and the same person. 7 The latter
distinction is also supported by judicial practice. The Higher Commercial
Court in Belgrade criticized the decision of a lower court for not making a
distinction between direct and indirect leasing.”” The Higher Court held that
indirect (or financial) leasing is a legal transaction involving three parties in
the context of which two contracts are being concluded. The concrete
sequence of acts, in a nutshell. is that first the lessee specifies the equipment
and chooses the supplier. based on which the lessor concludes a purchase
contract with the seller. and the lessor concludes a leasing contract with the
lessee based on the agreed terms. The seller delivers the equipment directly to
the lessee. who uses the equipment; however, it is the lessor who obtains
ownership of it"” This finding of the court made in 1997 actually does not
differ from the definition given by the Law on Financial Leasing a few years
later in 2003. The Higher Court also noted that it is typical for financial
leasing that the parties agree on a basic interval during which it is not possible
1o terminate the leasing contract.

** This agreement must be concluded in written form and must regulate the subject matier of
leasing. amount of leasing fee, the number and amount of installments, as well as the
period of time for which the agreement is concluded. Naturally, financial leasing
agreements may provide also for other elements, such as time and place of delivery of the
object of leasing, terms and conditions for the acquisition of ownership thereon. See id art,
6 of the LFL

See art. 3 of the LFL

*7 Such agreements are regulated by the Law on Obligations depending on their distinctive
characteristics and may qualify normally either as sales or traditional lease/rent. See id an.
13.
** Decision of the Higher Commercial Court in Belgrade, P2 7167/04 of 6 December 2004,
* The above paraphrased holding in Serbian language reads as follows: “/Lizing] je
trostrani pravai posao u kojem ucestvuju tri lica | zakljucuju se dva ugovora. Centralmu
pozicyi kod ovog posla ima davalac lizinga koji je subjekt oba ugovora. Pravim
konsirukcija ovog posia je sledeéa: Primalac lizinga daje davaocu lizinga specifikaciu
opreme i bira isporucioca ne oslanjajuci se, po pravilu, na sigurnosi davaoca lizinga,
davalac lizinga na osnovu ove specifikacije | ovog izbora zakljucuje ugovor o kupovini
(isporuci) sa trecim licem (izabramim isporuciocem) u skladu sa lizing ugovorom koji je
zakljucio sa primaocem lizinga ili koji ¢ée da zakljudi sa primaocem lizinga uz znanje
prodavea (isporucioca). Pravo svojine na opremi koja je predmet ugovora o lizingu siice
davalac lizinga. "

1
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The other type of leasing is “direct™ (“quasi” or “operational”™) leasing.
which is designated as such hecause there are anly two parties to the
transaction; here the seller and the lessor of the object of leasing is the same
person and thus the same person delivers the object of leasing by retaming
ownership on the same, though the lessee uses the equipment the same way a5
in the case of financial leasing. In the opinion of the court. the distinguishing
feature nf thn type of leasing is that the parties may terminate the agreement
anyumc ° The court noted as well that from a legal point of view av:h
agreement is not a leasing agreement. but a simple (j.e. traditional)
agreement or perhaps another type of nominated contract’  yet with specifi
clauses.’'” Thus, courts have to apply the Law on Obligations - ic.. 'hc
provisions related to that nominated kind of contract. the features of which are
closest to those of the direct leasing contract before the court - whenever they
have concluded that the agreement under scrutiny is a direct leasing.  The
same issue is regulated by the new LFL that provides that a financial leasing
agreement can be concluded for a minimal duration of two vears.

5.3. The Prudential Regulation of Financial Leasing Companies

210

The above paraphrased part of the decision m Serbian language reads = fllows.
racliku od finansijskog linga postoji i direkim (meprave, kvazz) Icimg. Ovo e sakay (=g
kod kog se javljaju samo dve strame u lcing konstrukcy: 1 lcing ugovers: davaioc |cmgs
koji je istovremeno i prodavac (sporucilac) i korsmk lcmge Prodavec (sporscic
nakon zakljucenja ugovora o Icingu osige viasmk stvar: koja je predmet tordceme =
ugovora o lizingu, buduct da je on istovremeno i davaloc lcinga. . Karatwersuka ovog
lizinga je 1 nepostojanje nv=. bacicnog roka wmuiar kojeg se ne moZe otkaean sgovor ke
obe stranke, pod uslovima predvidemim ugovorom, mogu otkacan ugovor | o ¥ vekom
trenutku.”

In the Serbian legal system most of the commercial contracts are regulated by the Law on

Obligations (“Zakon o obligacionim odnosima™. However. this act has 2 non~closed lst of

nominated contracts and thus novel or hybrd kinds of contracts can and indeed do anse

and are used in commercial hife; they may be regulated by separate laws (e 2. the new

Law on Mortgage, pulished in the Official Herald of the Repubiic of Serbia no. 1152005)

2 The above paraphrased part of the holding in Serbian language reads as follows ~Pravmo
posmatrano, ovde nije red o ugovoru o lingu kot ima svoja specyicna pravile, ved e u
osnovi re¢ o ugovoru o zakupu ili nekom drugom imenovanom xgovorw, so odredenm
specificnim klawcwlama.”

' The above paraphrased part of the holding i Serbian lngusge reads a5 follows.
“[Z]avisno od prirode komkretog ugovora ukolito n'v u petarnye finansyst: lizing,
mqmmzumom

A Ar 3 of the LFL.

2
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As financial leasing is a financial service, leasing companies have been
subjected to a number of prudential rules to protect not just the customers of
such companies but also the stability of the financial system. Thus, the law
mandates that the lessor (in financial leasing transactions) may only be a
commercial entity (“priveedno drustvo™):*'® moreover, the cash part of its
registered capital may not be less than EUR 100,000 and the lessor must be in
the possession of a duly obtained license from the NBS?'® for carrying out
financial leasing operations.”’” What is more, the lessor has to obtain consent
of the NBS for appointment of its management organs, as well as of other
persons with special authorizations and responsibilities (e.g., procurists).

An important issue regulated by the law is ownership of the subject matter
of the leasing. As a general rule, the LFL provides that the ownership of the
subject matter of leasing does not pass the lessee with the expiry of the term for
which the leasing agreement was concluded. However, the parties may foresee in
the leasing agreement the right of the lessee to buy the objecl of the leasing
following the expiry of the term stipulated in the a !reement ® The Supreme
Court of Serbia faced this issue already in 2003 °'” in a case involving a
defendant-lessee who had leased five semi-trailers from the plaintiff-lessor for
the period of five years. The agreement of the parties provided that the defendant
had the right to purchase the object of leasing at a reasonable price following the
expiry of the five-year term, provided he informed the plaintiff about this
intention in writing 30 days before the expiry of the leasing agreement. Yet the

?* At 2 of the new Company Law (“Zakon o priveednim druStvima’), published in the

Official Herald of the Republic of Serbia no. 125/2004, enumerates the forms of
commercial entities: fo wit, general partnership (“ortacke drustve™), limited partnership
(“komanditno  drustve™), limited lLiabiity company (“dru$nvo s ogramicenom
odgovorno$cu”) and joint-stock corporation (“akcionarsko drustvo™). These entities have
legal personality in the Serbian legal system.
The original text of art. 2 reads as follows: “(1) Privredno drustve je pravno lice koje
osnivaju osnivackim aktom pravna Vili fizicka lica radi obavljanja delatnosti u cilju
sticanja dobiti. (2) Pravne forme privrednih drustava u smislu ovog zakona su ortacko
drustvo, komanditno drustvo, drustvo s ogranicenom odgovorno$cu i akcionarsko drustvo
{orvoreno i zatvoreno).”

*'" NBS is obliged by the law to decide on the request for granting a license to carry out {
financial leasing operations within 30 days of its filing. Its decision is final and may be
challenged only in administrative procedure (“upravni spor”) before the Supreme Court of
Serbia. See id. art. 13a-13v of the LFL.

" Morcover, lessor may not engage in any other type of business operations except financial
leasing operations. See id. ant. 10 of the LFL.

™ See art. 42(1-2) of the LFL.
*" Decision of the Supreme Court of Serbia, Prev. 110/03 of 2 April 2003.
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defendant failed to fulfill this condition. The court ruled that as a result of the
debtor’s failure the leasing agreement did not transform to a sales contract after
the expiry of the five years term, rather the plaintiff remained the owner of the
objects of leasing and the defendant was obliged to return them to the plaintiff.”’

The LFL also contains provisions for the case of bankruptcy of the
lessee. In such cases, lessor is entitled to seek separation (“pravo na
izdavanje™), i.e., the bankruptcy trustee must hand over to him the object of
leasing even prior to the conclusion of the bankruptcy proceedings and before
distribution to creditors (“izlucno pravo™) in accordance with the Law on
Bankruptcy Proceedings.”" In order to facilitate the realization of that right of

20 The above paraphrased part of the decision in Serbian language reads as follows. .. Ticeni

je stekao pravo poseda na spornim vozilima po osnovu ugovora o lizingu zakljucenog sa
niocem 25. januara 1989. godine. Tim ugovorom (odredba clana 2) nceni je siekao
samo pravo =akupa, uz obavezu da za to placa nciocu ugovorenu cenu zakupnine. [stina.
nieni je saglasno odredbi clana 10. ugovora imao ovlaicenje 1 da po isteku ugovorenog
roka zakupa preuzeta vozila otkupi od hiioca po ceni od 500 nemackih maraka po jednom
vozilu. Medutim, ostvarenje tog prava uslovijeno je dostavijanjem preporucene cjave
néiocu 30 dana pre isteka ugovorenog roka zakupa. To upucuje da je néeni mogao stec
svojinu na predmetnim vozilima pod odloznim uslovom — protek ugovorenog roka -akupa |
dostavljanje preporucene izjave o kupovini vozila 30 dana pre isteka zakupa. Medutim, do
astvarenja tog uslova nije doslo, jer nceni nije u ugovorom propisanom roku cjavio da
vrii otkup spornih vozila. Zato saglasno odredbi élana 74. stav |. Zakona o obligacionim
odnosima nije izvrieno pretvaranje akupnog u kupoprodajni odnos parnicnih stranaka. I
tih razloga ncilac je po isteku ugovorenog roka zakupa ostao viasmik spornih vozila
Sledom recenog, a shodno odredbi ¢lana 585. stav |. Zakona o obligacionim odnosima
néeni je digan da po proteku akupa vrati néiocu sve sivari primljene po tom osnovi.”

See art. 75 of the Law on Bankruptcy Proceedings. This is actually so because leasing
agreements contain retention of title (hereinafter: ROT) and as per the Serbian Bankruplcy
Act the beneficiary of a ROT is treated as an unrestricted owner. See art. 13(1) of the LFL.
It is another merit of the LFL that it has tried to address and clanfy the legal nature and
effects of ROT in the context of financial leasing transactions, which is of importance
because in the pre-LFL era courts had been virtually struggling with these issues because
of the lack of explicit provisions
To illustrate this, it is worth taking a look at one such decision from 1996. In the decision
of the Higher Commercial Court in Belgrade (P2 6136/96 of 15 November 1996), the
Court held that the opening of bankruptcy proceedings against the lessee does not affect
the lessor's right of separation of the object of leasing from the bankruptcy estate as it is
the lessor who has ownership on it and not the lessee. Here, the problem arose because the
bankruptcy court issued and granted two separation requests, one for the benefit of the
lessor and one for the benefit of a foreign company which had sold the object of leasing to
the lessor. Thus, the issue was whether the ownership on the object to be separated could
have been acquired based on the decision on granting separation of the bankruptcy court.
In other words, the court held that in case of conflicting claims for separation of a single
object (one of them based on leasing), the lessor can have priority only if it can prove that
it has legally acquired ownership over the object of leasing and that there was an

221
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the lessor, the law obliges the lessee and the bankruptey court to inform the
Jessor of the initiation of bankruptcy procedure without delay 7 n regard to
the lessor’s liabilin for defects of the subject matter of leasing, the law
differentiates between liability for material (7e.. physical) and liability for
legal defects. Unless otherwise agreed upon, the lessor is not liable for the
former (i.c., this is hability of the seller).”* but is liable for the latter.”* On

unmierrupted cham of ownership transfers

The paraphrased decision in Serbian language reads as follows: “ U smislu ¢ 17, Zakona
o primudnom poraveani, stecaiu i+ lkvidaciyi otvaranje stedajnog postupka ne utice na
prava cdavama shart koja ne pripadaju dicniku — izluéna prava. Kod simacie da je
stecami sud domeo dva resema o izlucenju 1o je prvostepent sud bio ditan da do kraja
urvrd: ko e viasmik predmetnih vozila od nciaca, jer je ocito da nceni nije viasnik
predmemih vozila. Tacno je da ncioc viasmistvo nisu mogh ste¢i resenjem o izlucenju
koje je doneo steéaini sud nego na osnovu nekog ranye izvrienog pravnog posla izmedu
viasnika strane firme 1 néilaca. medutim. prvostepen: sud je propustio da utvrdi da |i je
viasnik robe = ugovora o lizingu preneo svoje viasnidtve na hcioca prvog reda, te da li
postoy: kontinuiter — neprekmuti ni- viasnistva i koga bi se urvrdilo da je neki od ncilaca
viasnik predmetnih vozila. Prvostepeni sud je propustio da ceni sve dokaze, narocilo
ugovore koji se malaze u predmetu i kojih proizlazi da je nceni kao zakupodavce,
adnosno viasnike predmetnih vozilo prikvatio ncioce.” See also supra under heading 2 §
Decision of the Higher Commercial Court in Belgrade, P2 6523/04 of 25 October 2004,

22 14 ant 15 of the LFL However, the law does not provide for any penalty or fine which
would apphy 10 the lessee failing 10 fulfill this obligation; nor is there any sanction for or
remedy agamst the court disregarding this provision. Theoreucally, the lessor could
always seek damages from the lessee, yet it is highly questionable whether that would be
of any use againsi 2 lessee in bankrupicy The lessor can also always file a proprictary
claim (“svojinska ncba™) agamst any third person that would acquire the subject matter of
leasing in the course of bankruptcy proceedings. but this would inevitably lead to a
Jengthy and costly litigation. Thus. it seems that in practice it is up to the lessor to police
the operations, or at least solvency of the lessee (as mentioned this is possible through
NBS website), in order o secure effective realization of the said right in case of the
lessee’s bankruplcy

21 However. if the choice of the seller was done by the lessor, he will be jointly and severally
liable with the seller for non-delivery, late delivery, as well as for potential material
defects of the subject matter of the leasing. See art. 39 of the LFL.

24 Thus. lessor is liable 1o the lessee if the object of leasing is subject to some right of a third
person, which excludes, diminishes or Jimits lessee’s possession, and if the Jessee was,
neither informed of, nor has agreed 1o accept the object of leasing burdened with such a

right. This liability of the lessor may nol be contractually limited or waived. If the object
of leasing is taken from the lessee due 1o the existence of some right of a third person, the
lease agreement is deemed terminated and the lessee is entitled to damages. 11, however,
existence of a third person’s right does not result in dispossession of the lessee, but merely
in limitation of his rights, he may either choose to terminate the agreement or 10 seek

mitigation of the leasing fee. Naturally, in any case he may claim damages. See
arts 16-21 of the LFL.
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the other hand, the lessor is generally not liable for damage comsed Na
object of leasing. An exception to this is when (1} lessee wumtmins dsmuge 4
to reliance on lessor’s expertise. and (1) 13507 participated = T o e
the seller or in specifications of the subject matter of the leasing. oty .,
is noteworthy that the Jessor may dispose with the awnershin over e b
matter of the leasing and transfer it to a third party. in this case. e ————
becomes the new lessor and the rights nd obligations fom Be e,
agreement are transferred (o him. .

The lessee is obliged to use the object of leasing with the andurd o
diligent businessperson in accordance with its purpose and e aming
agreement. He is liable for damage caused through use of the subwect mumee
leasing contrary to its purpose and the leasing agreement, =ven ¥nen s wy
done by a third person authorized by the lessee.” Moreover, the lessee
the duty to maintain the subject matter of leasing in 3 proper state. 0 Take %,
needed repairs thereon, as well as to insure it durmng the duraBon of &,
leasing in accordance with the terms of leasing agreement * importantly. e
risk of accidental destruction or damage of the subject matter of BSOT 5 o,
the lessee from the moment of taking ifs possession. The lessee & usg,
obliged to pay the leasing fee. Breach of this obligation may serve IS 3 Zroung
to the lessor for termination of the leasing agreement, in accordance with e
provisions of the law and the leasing agreement.” " In one case. he Highe

W

25 This type of lessor’s hability s of noa-mandatory nature. Thus, parties e 568 ' e
otherwise in regard to the scope of lessor's liabiliy for damage cased v 8 S o
leasing. See art. 17 of the LFL.

26 However, the acquirer may not request the lessee 0 hand over the objest of ‘S8amg e
to the expiration of the agreed upon penod of leasing On the otber hand, e esar = gy
to dispose of the object of leasing may be contracnually lumited (¢ g Wil ‘eses & e
or waived. See art. 22 of the LFL.

B See art. 25 of the LFL.

™ fd ants. 26 and 34,

1. unt. 32

0 Thus, the law provides that lessor may terminate the leasing agrecment i ibe levee delays
payment of the first leasing nstallment Thercafter. conditions for ermunabon of the
ummnlmmmmwmmmmmm il the
mloflmmmmmmmumwmhukmum
Jessee. Exceptionally, lessor may termunate the leasing agreement if the lessee delays
ruymlotminshﬂmentil'iliiobvmmmum«cmum
nstallments will not be fultilled. lummmmmnumm
ﬁerlodoflimemﬂ.llﬂllhisowaum Following the expiry of such penod the agreement

mmwmwmmmw,ummmuww
he provides adequate means of security. Unfortunately, the law does oot say what is the
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Commercial Court in Belgrade decided that the lessor has the right 1o
terminate the lmsum agreement when the lessee defaults with the payment of
due installments.”"' In this particular case, the defendant (lessee) leased a
machine from the plaintiff (lessor), however, it defaulted with the payment of
a single installment. Moreover, the leasing agreement explicitly provided for
the right of the lessor to terminate the agreement if the lessee defaulted with
the payment of an instaliment. The Court held that the plaintiff has the right to
terminate the leasing agreement under the circumstances.’” Unfortunately, in
the reproduced text of the decision there is nothing about whether notice was
required prior to termination or whether the contract could have been
terminated because of a default with a single installment; however, these are
issues that are left to be agreed upon by the parties and thus could have
proved to be valuable empirical evidence.

The LFL provides for a special procedure of repossession of the subject
matter of leasing, essentially allowing the lessor to skip the entire litigation
phase. The basis for this expedient procedure is a judicial settlement (“sudsko
poravnanje”) that may be concluded between the lessor and lessee authorizing
the lessor 10 repossess in case of non-payment of the leasing fee by the lessee.
This settlement is concluded before a court, which has to include it into the
records of the special court hearing scheduled at the request of the parties,
usually at the time of execution of the leasing agreement. Once the settlement
is concluded, the lessor may seek repossession of the subject matter of leasing
in court whenever the lessee defaults on payment of the leasing fee. The
request for repossession is filed with the compelem court and must be
accompanied by the duly signed judicial settlement.”” The law mandates that
the court must decide on the request within three days and that the
repossession of the subject matter of leasing must be carried out within the
next three days following the rendering of the court decision.” The lessee
may object the decision on repossession stating that he has paid the disputed

adequate mean of security and whether lessor’s consent 1s required in that regard. See id,
an. 28,

! Decision of the Higher Commercial Court in Belgrade, P2. 59/05 of 13 January 2005.

* The above paraphrased holding in Serbian language reads as follows: “/T/iceni [je]
preuzeo od ncioca u zakup ~ lizing masinu koji je predmet ovog ugovora, da nceni nije
:':p!ar_:o niocu dospele rate, a da je po ugovoru predvidena mogucnost raskida ugovora u
slucaju neisplate lizing naknade, to je prvostepeni sud pravilno =akljuéio da néilac ima
pravo na raskid spornog ugovora. ™

7 See art 30(1-4) of the LFL.

™ Id an. 30(5-6).
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leasing fees, but the objection does not have suspensive effect, i e, does not
postpone enforcement of the decision on repossession.”””

Finally, it should be noted that based on the LFL, a Register of
Financial Leasing (“Registar finansijskog lizinga”) was erected a few years
ago in Serbia, as a uniform electronic database which records information on
matters such as concluded financial leasing agreements, objects of leasing
agreements, disputes concerning financial leasing agreements, and
termination of leasing agreements. The register is Pub!ic and available online
at the website of the Business Registers Agency.” The law provides that it is
presumed that third parties are made aware of the existence of registered
leasing agreements and related data and they may not claim that they were
unaware of the information recorded therein.””

Although Serbia started on the path of market economy with a decade
of lag, it has done everything to catch up with the rest of the CEE countries in
the domain of commerce and finance. As a result, it now also has a booming
leasing market (especially passenger cars) and a modern leasing law:
however, the problems, dilemmas and idiosyncratic solutions will appear only
in the years to come. The real test of the leasing laws thus awaits those days.

6. Bills of Exchange and Promissory Notes
6.1. Overview

In Serbian law, bills of exchange and promissory notes are regulated by
the Law on Drafts (“Zakon o menici™), related to which a terminology caveat
should be made immediately.”® In Serbian law the term “draft™ ("menica ™) is
used as a generic expression that includes both bills of exchange (“trasirane
menice”) and promissory notes (“sopstvene menice ), and therefore the term
‘draft’” will be used throughout this chapter to include both. It is also of
relevance that at the international level Serbia is signatory to the Convention
on Uniform Law on Bills of Exchange and Promissory Notes, concluded
within the auspices of the League of Nations on 7 June 1930.”” Accordingly,

5 Jd an. 30(7-8).

D¢ Available at < hip/Awww.aprsrgovyu > The website’s address changed to <
http://www.apr.gov.rs >; last visited on 7 January 2009.

7 See an, 48 of the LFL.

% Official Gazette of FPRY no. 104/46, Official Gazette of SFRY nos. 16/65, 54/70, 57/89,
Official Gazette of FRY no. 46/96, and Official Gazette of SCG no. 1/2003.

¥’ However, Serbia has not signed the UNCITRAL Convention on Intemational Bills of
Exchange and Intemational Promissory Notes adopted in 1988. See website of the United
Nations Commission on Intemational Trade Law (“UNCITRAL”) at < htp//www,


http://www.apr.gov.rs_
http://www.apr.gov.rs_
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the provisions of the Serbian Law on Drafis (hereinafier: “LD™) are
harmonized with the provisions of the said Convention. The issue to be
explored here is whether and to what extent drafis-related business practices
have changed in the meantime (especially in the post-1990 period) and how
courts have handled the thus arising challenges. That there is some
discrepancy between the law - largely based on standards and perceptions
from the 1930s ~ and novel business practices, and that some dilemmas have
consequently arisen. is best visible from the fact that court cases on very basic,
drafte-related issues. have been passed in Serbia in the last few years. As
drafis per sc represent specific Kinds of contracts, the enforceability of
connected claims and the courts’ reaction to those issues is — exactly because
of that - of relevance 10 this book concerned with enforcement of contracts in
the transiton (10 some: post-transitory) systems of CEE.

That the previous contention does have legitimacy may be best seen
from the position of one of the highest Serbian commercial courts on the very
first issue: the legal nature of drafis. This issue, as well as the courts’
understanding of drafts. may be best perceived from a legal standing adopted
at the session of the Department for Commercial Disputes (“Odeljenje za
irgovinske sporove”) of the Serbian Higher Commercial Court held on 10
December 2004.”’ The position will be cited in greater length than the other
court cases referred 1o in this paper because it is very instructive and thus
useful for our purposes in that it demonstrates that activist courts do exist in
Serbia as well. Moreover, courts do realize that modern commerce requires
less formalism and more flexibility even in such highly formalism-based field
of law as drafis. In its relevant parts the opinion reads as follows:*"!

uncitral org uncitral en/uncitral_texts/pavments/1988Convention_bills_statu [ > last
vistied on 7 January 2009.

Legal stnding adopied at the session of the Department for Commercial Litigation of the
Higher Commercial Court held on 10 December 2004,
' Id The above quoted text in Serbian language reads as follows:

. Menica je hartya od vrednosti. Ona je naredba jednog lica izdata drugom licu da iz
negovog pokrica isplati odredenu sumu novea ili obecanje jednog lica da ce isplatiti
odredeny sumy novea. Prva je trasirana, vucena menica, a druga je sopsivena, solo
menica

Menica je strogo formalna hariyja od vrednosu, jer meniéno pismeno mora da sadr?i
=akonom propisane elemente osim preipostavijenih. Nedostatak bitnog elementa éini je
nevacecom. lzuzetak je blanko menica. Blanko menica sadrZi samo minimum biinih
elemenata sa oviaséenjem kasnijem imaocu memice da popuni ostale bitne elemente
saglasno sporazumu sa izdavaocem.

Prema odredbama Zakona o menici | ceku bitni meniéni element kod Irasirane menice su:
- vznacenje da je menica, napisano u samom slogu isprave na jeziku na kome fe ona
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sastavijena,
- bezuslovni uput da se plati odredena svota novea

ime onoga koji treba da plati (trasat).
- oznadenje dospelost,
- mesto gele pladanje treba da se i=vrii;
- ime onoga kome se ili po Eijoj naredbi mora platiti (remitent)
- oznadcenje dana | mesta izdavanja menice,
- poipls onoga koji je izdao menicu (trasant)
Kod sopstvene menice hitni elementi su:
- oznadenje da fe menica, napisano u samom slogu (sprave na je=iku na kome ¢ ond
sastavijena,
- bezuslovno obelanje da ée se odredena svota planiti;
- oznadenje dospelosti,
- mesto gde placanye treba da se =vrii;
- ime onoga kome ili po éijoy se naredbi mora platiti;
- oznadenje dana i mesta gde je menica =data:
- poipis onoga koji menicu i=daje.
- rok dospelosti;
- mesto izdavanja;
- mesto plac¢anja.
Ako u menici nije oznacen rok dospelosti menica je punovezna | smaira 52 da dospesa oo
videnju. Ako nije oznaceno mesto placanja. memica je punovaena | kao mesio placama
smaira se meslo koje je oznaceno pored irasatovog poipisa. Ako myje nanaceno mesio
izdavanja menice, ona je punova:na i smatra da je mesto cdavamja mesto koje j¢
oznaceno pored trasantovog polpisa.
Blanko menica je menica koja u momentu cdavanja voljom samog =davGoca. ne sodr—:
sve bitne menicne elemente, a predata je menicnom poveriocu sa oviaicemem da €
kasnije popuni saglasno sporaumu sa cdavaocem. Specificm prigovor: 3 ova Memcs %
odsustvo volje —a stvaranje menicne obave-e, popuna blanko menice SUpromne spor—emE
sa izdvaocem, a u nedostatku ovog spora—uma saglasno usiovima 1 rokovima = GSROvAOE
posla, prigovor nistavesti osnovnog pesia po osnovu kog je cdata bianko mensca,
prigovor da je menica data na ime kaucye. depozila i garancije | prigovor Dremaena |
Jalsifikovanja blanko menice. Ovi prigovor: se isticu samo prema licu tome je bianko
menica predata od strane cdavaoca i prema [recem nesavesnom licu na 2082 je menca
prenela.

Odlukom o jedinstvenom menicnom blanketu objavijenom u "SL listu SRJ™. br. 2993
predvideno je da se menicni blanket sastoji od menicnog | poreskog dela. | poresiom delu
$tampan je iznos po kome se blanket prodaje korisniku. To znact da se porez placa
prilikom kupovine blanketa. U menicnom delu Stampani su nek: bitnu element: memice. 5
tim $to su ostavijena mesta za popunjavanje ostalth bunih clemenaia.

propustanja oznacavanja bitnih menicnih elemenata priikom cdavama mensce | na &y
nadin se omogucava | cdavanje blanko menice.

MNM banke Jugosiavije je da punovainost menice avist od placenog pore=a.
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“Draft is a security. It is an order of one person to another to pay oul of
his funds a certain sum of money or a promise of one person to pay a certain
sum of money. The former is a bill of exchange, and the latter is a promissory
note.

Draft is a strictly formal security, since it has to contain elements
prescribed by the law, except for the presumed ones. Lack of any of the
essential elements shall render a drafi null and void. The exception is a blank
drafi (“blanko menica”). A blank drafi contains only minimum of the
essential elements with the authorization given to the [subsequent] holder of
the drafi 1o fill in the remaining essential elements, in accordance with the

agreement with the issuer of the draft.

Na sednici Odeljenja =a privredne sporove Viseg privrednog suda odrzanoy 18.11.1998
godine zauzel je pravni stav da se blanko menica moZe popuniti po osnovu ovlaicenya na
znos duga koji nije veci od limitiranog na blanketu menice. To je limit oznacen na
poreskom delu blanketa. Na ovaj nacin punovaznost menice je uslovijena placanjem
pore=a.

Medunim, Zakon o menici i ceku ne sadrZ1 odredbu iz koje bi proizlazilo da pravna
valjanost menice zavisi od placama poreza. Da bi se menicno pismeno smatralo menicom,
mora da sadr?i sve bitne elemente propisane zakonom osim pretpostavijenih. Menica moze

biti napisana i na obicnoj hartiji.

U presudi Saveznog suda Jugoslavije Gprs. 41/89 od 12.4.1990. godine zawcet je siav da
menica kao strogo formalni papir mora sadrzavati propisane biine sastojke. Po Zakonu o
menict, valjanosi menice nije uslovijena ispisivanjem na odredenom materiyjalu niti nekim
posebnim nacinom formulisanja teksta. Menicni blankels, formulari, shie da se reducirgu
slucajevi mistavosti menice ~bog propusita da se naznace svi bitni menicni elementi. .
Savezni sud je stanovisia da se upotrebom menicnih blanketa prica olaksica u promeiu,
Jer se kupovinom odredenog menicnog blanketa automatski uplacuje i pore= na promet
menice, obzirom da je sadrian u kupovnoj ceni blanketa. Medutim, valjanost menice ne
moZe =avisiti od toga da li je propisani porez placen. Upotreba odredenog menicnog
blanketa nije uslov valjanosti menice.

Menice su kod nas najcesce koriscene kao sredstvo obezbedema izvrienja ugovora i o
uglavnom ugovora o kreditu.

I= svih recenih razloga smairam da je poirebno izmeniti dosadasnji stav sudske prakse
ovog suda da se blanko menica ne moZe popuniti po osnovu ovla$éenja na iznos duga koji
nije veci od limiiranog na blanketu menice u poreskom delu. Na ovaj nacin bi se postigla
efikasnost uloge menice u savremenom pravnom prometu u kojem ona dobija sve veci
znacaj.

Prediazem da novi stav ovako glasi:

Pravna valjanost menice, pa i blanko menice ne zavisi od iznosa oznacenog na
Jedinstvenom menicnom blanketu u poreskom delu. *
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According ta the provisions of the Law on Drafls, the essential elements
of a bill of exchange are:
- the term ‘draft’ inserted into the body of the instrument and
expressed in the language employed in drawing up the instrument,”
an unconditional order to pay a determinate sum of money,
- the name of the person who is to pay (payor),
- a statement of the time when payment is to be made,

-~ a statement of the place where payment is to be made,
the name of the person to whom or to whose order payment is (o be

made,

a statement of the date and of the place where the bill is issued, and
- the signature of the person who issues the bill (drawer).
In the case of a promissory note the essential elements are:
- the term ‘“draft” inserted into the body of the instrument and
expressed in the language employed in drawing up the instrument,
- an unconditional promise to pay a determinate sum of money,
- a statement of the time when the payment is (o be made,
- a statement of the place where payment is to be made,
the name of the person to whom or to whose order payment is 1o be

made,
a statement of the date and of the place where the bill is issued. and

the signature of the person who issues the bill (maker).

JY a draft does not specify the time of payment, it shall nonetheless be
valid and it shall be deemed to mature at sight. If the place of payment is not
specified, a drafi shall also be valid and payable in the place stated beside the
drawee’s signature. If the place of issuance is not specified, a draft shall be
valid and deemed 1o be issued in the place stated beside the drawer's
signature.

A blank draft is a draft which in the moment of issuance, by the will of
the issuer does not contain all essential elements, and is handed over to the
creditor with the authorization to fill it in according to the agreement with the
issuer. Specific objections [that may be raised by the issuer] for this kind of
draft are absence of the will to establish the draft obligation, filling of the
blank draft contrary to the agreement with the issuer or terms and conditions
of the underlying transaction, nullity of the underlying transaction on the
basis of which the draft was issued, objection that the draft was issued as

M2 A5 explained hereinbelow, Serbian courts have interpreted this provision in such a way
that this does not mean that a drafl can solely be made on a pre-pnnted document (r.e.,

form), but any writing containing the prescribed elements may suffice.
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deposit or guarantee, and objections of alteration or forging of Ihe
instrument.”™

[.]

*' In Serbian law and judicial practice it is presumed that a draft document truly represents
the genuine wall of the 1ssuer of a drafl. Accordingly, when a blank draft is handed over o
the creditor, there is a legal presumption that the holder of the draft is authorized to fill in
all the remaiming essential elements of the draft. To prevent collection on such a draft, the
wsuer thereol must prove mala fides (bad faith) of the draft holder, ie., those elements of
the draft inserted by the holder do not correspond to the true will of its issuer
In one case the Higher Commercial Court was faced with a dispute involving realization of
blank promissory notes which were allegedly inadequately filled out by their holder. On
this ground the issuer of the promissory notes sought a court decision prohibiting
collection on the disputed promissory notes. The court held that it is presumed that the will
of the wssuer of a drafi i1s adequately stated in the draft document when it 1s submitted to
the organ for compulsory collection and that the burden of proving the contrary is on the
drafi debtor and not on the draft holder. Since the draft debtor sought a court decision
prohibiting realization of the promissory notes based on the allegation that he had issued
blank promissory notes leaving some of the essential drafi elements open and that the
holder of the promissory notes had abused that fact by trying to use the notes for collection
of another claim and not of the claim for whose security the notes were issued, the court
held that it was on the drafi-debtor to prove abuse of the draft and all the elements in order
to prevent enforced collection. See Decision of the Higher Commercial Court, 1L
279572006(2) of 20 December 2006.

The paraphrased part of the decision in Serbian language reads as follows: , Kako se kod
menice uvek pretpostavija da je volja izdavaoca ona koja je napisana u menicnom
pismenu u momentu kada se menica upotrebljava kod organa prinudne naplate, to je leret
doka=rvanja cinjenica o tome da volja izdavaoca menice nije onakva kako u menicnom
pismenu stoji wvek na menicnom dicniku, a ne na imaocu menice.”

The same line of reasoning was also accepted in a judgment of the Higher Commercial
Court of 22 March 2007, in a dispute concerning the validity of blank drafis that had been
allegedly filled contrary to the true intention of their issuer. In the judgment the cour
stated that blank drafis are very commonly used in commercial practice. Such drafts are
valid even if a1 the moment of their issuance they are lacking one or more of the
prescribed essential elements, since it is presumed that the person who issues such a draft
authorizes the good faith holder to fill in the missing elements.

On the other hand, blank drafts are subject to the legal presumption that, following their
filling. they adequately represent the true intention of their issuer. However, in order to
facilitate trading with blank drafis it was necessary to supply the above-mentioned legal
presumption with the element of good faith, whereunder the said presumption applies only
10 good faith holders of blank drafis. Consequently, a blank drafi filled by its holder with
an essential draft element that by its content does not correspond to the true will of its
wssuer is null and void. See Judgment of the Higher Commercial Court PZ 10873/2006 of
22 March 2007.

The paraphrased holding in Serbian language reads as follows: “NiStava je menica u kojoj
Je njen imalac uneo neki od binih meniénih elemenata, koji po svojoj sadriini ne
odgovara stvarnoj volji njenog izdavaoca.”
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The decision on uniform draft form’"’ provides that the draft blanket
consists of the draft and the tax part. In the tax part of the draft blanket is
imprinted the amount under which the blanket is handed over to the
beneficiary. That means that the tax is paid when purchasing the blarnket In
the draft part of the blanket are imprinted certain essential elements of the
drafl, with the space left for filling in of other essential elements.

The uniform draft blanket reduces the possibility of nullity of a draft
due to the omission of certain essential elements of a draft on its issuing. and
thus facilitates issuance of blank drafts.

(]

The position of the National Bank of Serbia is that the validity of a draft
is contingent on the payment of tax.

4]

At the session of the Department for Commercial Litigation of the
Higher Commercial Court held on 18 November 1995. the legai posiion
accepted was that a blank draft may be filled in only on the basis of an
authorization up to the amount not exceeding that specified on the drar
blanket. That is the limit imprinted on the tax part of the blanker. In this way,
the validity of a draft was conditioned with payment of the tax.

However, the Law on Drafts does not contain any provision stating that
the validity of a draft depends on payment of tax. In order for a writing ©
constitute a drafl, it has to contain all essential elements prescribed by the
law, except for the presumed ones. Thus, a draft may be written on a plain
piece of paper.

o)

[Accordingly] in the judgment of the Yugoslav Federal Court Gprs.
41/89 of 12 April 1990 the position accepted was that a draft as a smictly
formal instrument must contain all prescribed essennial elements. Per the Law
on Drafts, the validity of a draft is not contingent upon writing on certain
material or upon use of some particular wording. Draft blankets [and] forms
serve only to reduce cases of drafis’ nullity due to the omission of certain
essential elements. [...]. The court held that use of draft blankets serves [only]

™ “Odluka o Jedinstvenom menicnom blankeru™ (Official Gazene of FRY no. 2994, Official
Herald of Serbia no. 39/04). This regulatory decision sets out the outlook and form of the
pre-printed draft blanket (“menicni blanker™), which 1 printed by the Natonal Bank of
Serbia. The blanket may be bought in the branch offices of the National Bank of Serbia, as
well as in most of commercial banks and even in some bookshops. However, use of the
blanket is not a precondition for the validity of a draft, provided that the condibions set out
by the law are satisfied. See infra text about the judgment of the Yugoslav Federal Court
Gprs. 41/89 of 12 April 1990.
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as an aid to trade, since by purchasing a certain drafi blanket the PUrchases
automatically pavs the tax which is included in the blanket's price. Howeyes
the validity of a drafi may not depend on payment of tax. [Thus,] the use of
draft blankets is not a condition for the validity of drafis

[-]

Drafis are in Serbia mostly used as a means of securing the
performance of contractual obligations, most often linked to credis
agrecments

[..]

For the above reasons, 1 believe that the earlier position of [...] this
Court that a blank drafi may not be filled in so that the sum of the draft would
exceed the amount imprinted onto the tax part of the blanket should be

maodified. This is the token of enhancing the more efficient exploitation of
drafts in contemporary legal transactions, in the context of which the
importance of drafts is increasing.

I propose the new legal position to read as follows:

Validity of a draft, including blank drafts, does not depend on the
amount imprinted on the tax part of the uniform draft blanket.”

This case clearly displays that modern commerce requires that a draft
could be made even on a simple piece of paper; thus the courts legitimately
felt that the law should be interpreted in that way — which gave a green light
10 the enforcement of minimally formal drafts. At the same time, this decision
is also a superb proof of the increased role of court decisions in shaping the
contours of law: obviously. the law on drafts became radically different after
this position was publicized. As far as drafts — as sui generis transactions -
are concerned. it is obvious that the rights based on drafts can easily and
swiftly be enforced in Serbia and perhaps they represent that particular type of
rights the enforcement of which faces the fewest obstacles in real life.

6.2. The Principle of Strict Formality

The principle of strict formality means that in dealing with drafts
deadlines and draft actions must be strictly observed or carried out in order to
preserve drafi-related rights. Thus, a draft-creditor is obliged to present the
draft for payment within the time of payment, and in the case of non-payment
to lodge a protest against the draft. If these requirements are not observed, the
draft becomes inoperative towards recourse debtors.”** In one of its decisions
the Serbian Supreme Court proclaimed exactly this, obviously to stress the

* Recourse debtors (“regresni ducnici”) are endorsers, drawers and other parties liable for
payment but the issuer. See art. 42 Law on Drafis.
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importance of this venerable principle of deaft law ™ In that case —
and defendant had concluded a credit agreement. on the hasis _‘f"““ %
plaintiff extended a credit to the defendant who. in . end v dalh
to the plaintiff as security. However. upon their maturity the drafls were not
paid and the plaintiff failed to protest them in time. On the S "h'__'m
the court held that the plaintiff had no right 1o seek gavment of the drafts fom
the defendant. The defendant was a recourse debtor (“rogromm fidmik™) snce
he had endorsed drafts to the plaintiff, and therefors e conld Smve Seen Seid
liable to the holder of drafts solely if the conditions for Twbwiiny of scourse
debtors had existed. However. the plantiff, as the drafi-conditor - Swling ©
protest the drafts in time -~ lost the dmfi-relsted rghts sowmds e
defendant.”"’

6.3. The Principle of Incorporation

In its procedural sense, the principle of ncorporation mews ut
undertaking of any drafi-related action presumes the sustemce wd he
presentation of the draft document (1.« writing cororating e draft. o he
practice of Serbian courts this principle has been likewmse ~gher wnctly
applied, thus leading to the result that plantiffs who were st o Be
possession of the draft document were prevented Tom succassiully swercng
their draft-related rights, including filing of the draft xcnon.

This position was also expressed in one decision of fe Seban
Supreme Court concerning a dispute refating 1o the realization of seen Nils
of exchange.’** Following the creditor’s presentation of the drfls o e
Service for Payment Operations (“Siucha za plam promes™) for collecton.
they were seized by the police officials on the basis of the ntenm mesure
ordered by the Commercial Court of Vow Sud. However, ereafier the
disputed bills of exchanges - although heid by the poiice - Jisappearsd and
the creditor had no other choice but o lodge a claim with 3 court 0 recover on
the basis of photocopies of the bills. Lower courts held ihat sch claums were

M Decision of the Supreme Court of the Republic of Scriwa, Prev #1398 af |7 Sepemoer
1996,

1 NMMM'-W““--M‘M-;
regresni menicni demik pul&-mum;-:lmw
WMMMW*-“-&MM&W
mmWa.wmmmmm,.u
Mpmill'nmw”m‘

“Wdhwmammnumdmmuum
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well-founded, finding that the plaintil™s Jocus standi was based on the fact
that the originals of the bills were presented to the Service for Payment
Operations, that the plaintiff had established himself as the lawful holder of
the bills, that he had neither lost or destroyed the bills, nor were they stolen
from him. and that he could not present the originals since they were lost after
their seizure by the police. Hence, the lower courts held that in such a case
presentation of the photocopies of the bills of exchange was suflicient for
realization of the drafi-related rights. The Supreme Court, however, was of the
opinion that the lower courts had wrongfully applied the pertaining
substantive law.

The court stated that one of the basic principles of the Law on Drafls is
the principle of incorporation. which contains two important elements. First,
it means that drafi-related statements made outside of the draft document have
no legal effect. Secondly. the holder of a draft may not exercise his draft-
related rights without the presentation of the draft document to the draft
debtor.”** Accordingly. the court stressed that the existence of a draft cannot
be proven by any other means but by the draft document itself. Each drafi-
related action presupposes the existence and the presentation of the draft
document. Since the recourse claim constitutes a drafi-related action, it
presupposes the existence of the draft document as well. Therefore, — as the
court concluded - since the plaintiff did not possess the draft documents he
could not exercise his drafis-related rights either, i.e., he could not
successfully file the drafis-related claim.”® Thus, filing of the draft claim on

** |4 The above paraphrased pant of the decision in Serbian language reads as follows
Jedno od osnovnih nacela na kojima se zasniva menicno pravo je nacelo inkorporacije
Ono Je | osnov naieg menicnog prava. Sam naziv ovog nacela objasnjava da ova
osobenost sadr1 u sebi dva —nacajna momenta. Jedan koji ukazuje da menicno-pravne
riave dale van menicnog-pravnog pismena ne proizvode pravni ucinak i drugo, da
meniini poverilac — zakoniti imalac menice ne moze ostvariti prava iz menice ako istu ne
padnese dicniky. ™

Id The above paraphrased part of the decision in Serbian language reads as follows:
“Polazeci od ovog memiénog nacela i= citiranth odredaba Zakona o menici mora se
-akljuéi da naéelo inkorporacije da se postojanje pravnog osnova i njegovo dokazivanje
zasnvayu i da se pravni posao menice ne moze dokazivati drugim pravnim sredstvima do
samim meniénim pismenom, vaZi u svakoj fazi realtzacije menicnih prava. Svaka meniéna
radnja podrazumeva posiojanje | prezentaciju menicnog pismena. Podneta tuzba, u ovom
sluéaju regresna. predstavija meni¢no-pravnu radnju, a postupanje po njoj moguce je
samo u slutaju menicnog pismena. I= Cinjenice da niilac ne poseduje meniénu ispravi
procilazi da on ne moZe sa uspehom osivarili prava iz meniéno-pravnog posita, odnosno
ne moe sa uspehom podnositi menicnu by, PodnoSenje meniéne tiébe na osnovu
Jotokopija menice w direkinoj je suprotnosti sa navedenim meniénim nacelom (ie.,
nacelom inkorporacije) kako se osnovano i u reviziji tuZenog | u zahtevu za zaStii
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the basis of the photocopies of the bills of exchange was characterized as
being directly contrary to the principle of incorporation "' Finally, the court
explained that the plaintiff ought to have initiated proceedings for substitution
of the lost bills of exchanges, wherein he would have obtained 3 cour
decision that would have served that purpose. However, since he had faled w
initiate such proceedings and was not in the possession of the bills of
exchange, he could not be considered the lawful holder of the bills in the
sense of the Law on Drafts.””

The Yugoslav Federal Court in its judgment of 23 December 2000
reversed this seemingly harsh and probably unjust judgment of the Serbian
Supreme Court.”** In its judgment the court held that the principle of
incorporation is not violated when, at the time of filing of the draft claim. the
holder of the drafts does not possess the originals but only their photocopies.
if the loss of the originals occurred due to the gross negligence of state
organs.”*" In the words of the court:

“The standing of the Supreme court that in this case the principle of
incorporation, as one of the basic principles of draft law. was viclated
because the plaintiff did not have the possibility to enforce his rights in court
without the draft document, is unfounded in the present proceedings In the

zakonitosti ukazuje. Fotokopija, u ovom slucaju. moZe da predstavija samo dokrno
sredstvo, ali njom se ne dokazuje postojanje menicno-pravnog posia. ~

Bl See id.

“2 See id. The above paraphrased part of the decision in Serbian language reads as [ollows:
.. Dejstva nacela inkorporacije -akonodavac je ublaZio instiiuiom amortizacye memcs
Ovaj postupak (clan 90 Zakona o menici). vodi se u slucaju nestanka memice. | lo na
zahtev imaoca menice ili nekog drugog lica kome "na osnovu ove menice pripada neko
pravo" i javija se kao izuzetak od nacela inkorporacije. Kroz ovay postupak stit: se menicni
poverilac. Istina, oviaséenja su mu na osnovu amortizacione isprave umanjend. jer Sl
moZe trasiti samo od akceptania (Clan 92), odnosno trasanta pod wlovima = clana 9! seav
2 Zakona o menici. Znadi, u slucaju nestanka memice. be= obzira kada je | kome j¢ ona
nestala pretpostavijeni menicni poverilac svoja menicna prava mose OsIVarival nd Jspovi
amortizacione isprave koju je ishodovao u vanparnicnom postupku amorti=acye Memce &
smistu ¢lana 90 Zakona o menici. Kako je ncilac propustio da koristi prava foja mu po
ovom osnovu pripadaju, kako dakle ne posedue mi memicnu ispravu, mi odluks o
amortizaciji, to se isti ne moze smatrati zakonitim ymaocem menice u smisiu Clana 13
Zakona o menici, na koju cinjenicu osnovano ukaswju BEen: u reviciyl | javai BEC §
zahtevu za zastitu zakonosti. To dalje znaci da ncilac nema formainu legiimaciyu % ovoy
parnici,

s Judgment of the Federal Court of the Federal Republic of Yugoslavia Gas. 442000 of 28
December 2000.

™ Seeid.

L)
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proceadings it was determined that the plaintiff had possession as the lawful
holder of the drafis, that he had presented the originals for collection to the
Service for Payment Operations, that the drafis had been accepted for
pavment without objection, and that receipt in that regard had been issued 1o
the plaintiff by the Service.™

[-]

Since the drafis had not been taken from the plaintiff, nor had they been
stolen from or lost by him, and since he had presented the originals of the
drafis to the competent state service, the plaintiff could not bear the risk of
their potential loss due 1o the obvious gross negligence of state organs after
the moment of the presentation of the drafis for collection and their
acceptance by the competent state service for payment operations.” 26

[.]

Accordingly, the court is obliged to provide the plaintiff with the
protection of his draft-related rights. [This is especially so] since the
indication of receipt supplied by the Service for Payment Operations on the
face of the presented drafis beyond any doubt evidences that the plaintiff had
been in the possession of the drafts and that he had initiated, in accordance
with the principle of incorporation, a collection procedure, i.e., a procedure
for reah:anon of his drafi-related rights on the basis of the draf
document.™

= See 1d The above quoted text in Serbian language reads as follows: , Stamoviste
revizijskog suda da je u konkretnom slucaju povredeno nacelo inkorporacije, kao osnovno
nacelo menicnog prava. jer ncilac nema mogucnost da bez menicnog pismena sudskim
puiem ostvari svoje pravo, nema uporista u utvrdenom cinjenicnom stanju u sprovedenom
postupku Ovo sa razloga §to je u postupku nesumnjivo utvrdeno da je ticilac kao zakonii
imalac predmetnih menica bio u posedu menica, da je originale menica prezentirao na
naplatu po njikovom dospeéu nadleznoj Shbi =a plaini promet, da su menice primljene
be prigovora na naplatu o cemu je tuflocu i=data uredna potvrda od strane Shcbe -a
platni promet. ™

“ Jd The above quoted text in Serbian language reads as follows: ., Kako menice nisu
odicete od nCioca, niti su mu ukradene ifi th je on izgubio, vec je originalne menice
predao nadleznoj shebi, 1o néilac od momenta uredne predaje menica na naplaty i
pribvatanja tih menica od strane ovlaséenog lica nadlezne Shizbe za platni promer ne
moZe snositi rizik eventualnog daljeg nastanka menica usled, u ovom slucaju, ocigledne
krajnje nemarnosti driavnih organa. *

7 1d The above quoted text of the decision in Serbian language reads as follows: ,, Prema
tome, sud je dican da néiocu u konkretnom slucaju prici zastitu njegovog menicnog
prava, jer potvrda Slicbe za platni promet o predatim originalima menica na nesumnjiv
natin dokazye da je wiilac bio u posedu menica | da je prema nacelu inkorporacije |
pokrenuo postupak naplate menica, odnosno realizacije svog menicnog prava na osnovi
menicnog pismena.
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This case is a good illustration of the needed flexibility of Serbuan
courts, as well as the increased importance of courts

6.4. Exceptions to Strict Formality Roles in Enforcement of Drafts
6.4.1. Realization of Non-Protested Drafts

Although in Serbia drafts are treated as strictly formal instruments, both
practice of Serbian courts and texts of relevant laws tend 10 relieve realization
(i.e., enforcement) of drafts of unnecessary burdening formalities. Thus,
protesting of a draft is not a pre-condition for realization of drafi-related rghts
toward the main draft debtor and his guarantor by aval (herewmafter
“avaliser™). 2% The protest of a draft is needed only for preservation of
recourse rights, i.e., for filing of the draft claim against recourse debtors.”” In
other words, protest of a draft is not prerequisite for realization of a draft
against the main draft debtor and avaliser. However. it is possible that court

3% In England terms “aval” and “avaliser” are used to designate a person who hacks up Be
bill of exchange. In the United States Article 3 of the Umform Commercaal Code. whach
regulates negotiable instruments. a party sigming 2 negotiable Mstument = sarehy =
named as ‘accommodation party (5. 3419
In Serbian law, payment of a draft may be secured by aval for the sntire draft smoust or 2
part thereof. Thus, aval represents a type of draft surety, whereby the zuarantor > nal
(i.e., avaliser) guarantees to the draft creditor that he will pay the draft if the drawer. or
other potential draft debtors. does not pay the draft upon s mamunty The avalser s
liability is equal to that of the person for whom it made the zuaranies by mval Ser am 15
31 of the Law on Drafis. Moreover, in the opmion of courns m Sera the avaliser =5 350
liable for the damage a draft creditor may sustain due to the defay m payment of e Jraft

Thus, in one case the Supreme Court of Serbia heid that the habiliry of the defendant x
avaliser is based on article 31 of the Law on Drafts, according 0 which the mvahiser s
liable in the same manner as the person for whom it gave the aval with s obliganon
being independent and valid even when the obligation guaranteed for s muil md voud for
any reason, except for some formal ones. Accordingly. the court held that the defendant =
avaliser is liable equally as the main draft debtor, his obliganon = mdependent. and
therefore he is liable for all consequences of the defay m payment of the draft amount,
including the possible damage plaintiff had suffered due to the delayed payment. Decision
of the Supreme Court of Serbia P.Rev. 316/96 of 10 July 19%0.

The paraphrased holding in Serbian language reads a5 follows “Iicem koo avalis
odgovara kao i glavai daenik. njegova obavesa je mezavisna, e om smos: sve posledice
zbog docnje u placanju noviane obaveze, 3to zmxt da ncdoc od ncenog koo avaliste
moZe potragivati i tetu =bog docnje u placanyu novéane obaveze.”

* However, when a draft contains “no protest clause”™ it relinquishes its holder from the
ohliwionmpmmiinmeormmummhmumu
recourse rights towards the recourse debtors. See below under heading 5.4.2 “No provest
Clauses.”



dectarone contradict e h other at they are not anthoritative rracadests md
cince there i< a gap in the law on thic point. Thus, higher courte thould A
the right -~ and they do fill these gaps

The Supreme Court was faced in one case with a dispute conceming
realization of non-protested drafts toward the main draft debtor and b
avaliser (ie the defendants). ™ Upon their maturity the drafts remained
uncollected since no funds were available on the accounts of the defendun
Thereafier. however, the drafi-creditor (plaintitl) failed to protest the drafy
A fler some time. when sufficient funds became available on the accounts of
the main debtor and the avaliser, the drafi-creditor lodged a draft clam
against them secking realization of the drafis. The defendants, however
obiected that the plaintifi™s ¢laim was precluded since the drafts had not bees
protesied. Lower courts rejected the argument of the defendants and ordersd
them 1o pay on the drafts; their position was upheld by the Serbian Supreme
Court. which reasoned that the protesting of a drafi is not a pre-condition for
realization of drafi-related rights toward the main draft-debtor and his avaliser
since the protest of a draft is needed only for preservation of recourse nights,
(e for filing of the draft claim against recourse debtors. ™'

6.4.2. “No protest™ Clauses

When a draft contains a clause “no profest”, “without protesi”
another clause with similar meaning, it relinquishes its holder from the
obligation 10 protest it in case of non-acceptance or non-payment in order ©
preserve the recourse rights towards the recourse debtors. Moreover, w0
potification in that regard is required for exercising of recourse rights.

This standing was in a judgment of the Higher Commercal
Court of 14 March 1995.° The case concerned realization of ten bills o
exchange containing “no protest” clauses. Upon the maturity of the bills, b
creditor had duly presented them for payment. However, since there were w0
funds on the accounts of the debtors, the collection remained unsuccenivl
Afier some time, the creditor attempted new collection against the recous
debtors, this time by lodging the drafis claim. Defendants objected that i
plaintiff should not be allowed 1o seek payment from the recourse debon

* Decision of the Supreme Count of the Republic of Serbia, Prev 47896 of 23 (viwbar 198
*! See i The above paraphrased part of the decision in Serbian language read & bk
“Uslov za ostvarnanye menicah prava prema ghivaom dicnku 1 nyegovom avans &
prethiodng prolesivovanje menice, Jer se prowesi menice Vesi sama radi ouning g
'mmummamw“'
Judgment of the Higher Commercaal Coust P2 125295 of 14 Masch 1995
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could not have been unaware of the fact that the person signing and handing
him over the promissory notes was no longer authorized to represent the
plaintift. ™ Therefore, by accepting the promissory notes the defendant acted
without due diligence and thus the plaintift™s request for annulment of the
promissory notes was declared well founded.™*®

7. Assignment of Claims
7.1, Legslative Overview

The legal framework for assignment of claims * (“ustupanje
potrazivanja”) 1s provided for in articles 436445 of the Serbian Law on
Obligations.”™ According to these provisions, the assignor may by contract
assign his claim to the assignee, unless (i) the law bans assignment of such a
claim. (i1) the claim is associated with the assignor’s personal capacities, or
(111) the claim is by its nature non-transferable. Moreover, the claim may not
be assigned when assignor and the debtor agreed that a claim is non-
transferabie without the debtor’s prior consent.”®” Together with the assigned
claim accessory rights — such as priority in collection, mortgage, pledge,
surety. interest. or contractual penalty — are also transferred to the assignee.
However, a pledged item may be handed over to the assignee only if the
pledgor consents thereto.””” Although the debtor’s consent is not required for
the assignment of a claim, the assignor is obliged to notify the debtor of the
assignment.”” The debtor’s fulfillment of a claim to the assignor prior to the

268

ld

“* Jd The plantiff was also entitled to reimbursement of the funds transferred to the
defendant on the basis of the annulled promissory notes.

*7 Assignment of claims most ofien relates to the assignment of monetary claims, but may
also relate 1o the assignment of non-monetary claims (e.g., delivery of certain movable or
immovable, or carrying out of certain work).

** Zakon o obligacionim odnosima* (Shebeni list SFRJ br. 29/78, 39/85, 45/89 — odluka
US) 157/89, Shccbeni list SRJ br. 31/93 i Sicbeni. list SCG br. 1/2003 — Ustavna povelja).

** Id an_436. See also OLIVER B. ANTIC, ILUA BABIC, DORDE NIKOLIC, SLOBODAN PAUNOV,
MILAN SUBIC, .GRaDANSKO PRAVU™ [Civil Law] (Projuris and Privredni savetnik, Beograd,
2003), at 286 (hereinafier: Anti¢ et al., Gradansko pravo) and LJUBISA MILOSEVIC,
WOBLIGACIONO PRAVO™ [Law on Obligations] (Savremena administracija, Beograd, 1982),
at 276-77 (hereinafter: MiloSevi¢, Obligaciono pravo).

™ Id ant 437(1-2).

n sy . P -
" The Law on Obligations does not specify the form of notification, however, legal literaure
says that it can be done in any form. See Milo3evi¢, Obligaciono pravo, at 276.
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notification of assignment is valid and relinquishes the debtor from his
obligation, provided that he was unaware of the assignment.

When assignment is made against consideration. the assignor is liable
for the existence of the assigned claim at the moment of the assignment. Such
outdated solutions hardly fit modern commerce. On the other hand. the
assignor is liable for the collectability of the assigned claim. interest and
possible expenses, when this was agreed upon. but only up to the amount he
received from the assignee. The law mandates that the parties may not
contract a higher level of liability.””

The Law on Obligations provides for three special types of assignment.
In case of assignment for satisfaction (“ustupanje umesio Ispunjenja”)
assignor assigns his claim, or a part thereof. to his creditor as satisfaction of
his debt toward the creditor. At the moment of the assignment. the assignor’s
obligation toward his creditor is reduced by the amount of the assigned
claim.””* With the assignment for collection (“ustupanje radi napiacrama™).
the assignor’s obligation toward his creditor (i.e.. assignes) is reduced only
after the assignee has collected on the assigned claim. In both cases. the
assignee is obliged to hand over to the assignor all collected amounts
exceeding the amount of his claim toward the assignor.” ~ Fimally. through the
assignment as security (*“ustupanje radi obezbedenja™) the assignor assigns o
the assignee his claim as a security for the assignee’s clarm toward him. In
such a case, an assignee is obliged to care for collection of the assigned (Le.
pledged) claim with the care of the diligent (business) person. and following

™ 1d art. 438.
7 Id. arl. 442-443,

™ Thus, an assignment agreement whereby the parties agree that a the moment of is
formation the assignor is freed from certam obligation towards the assignee s Teated =
assignment for satisfaction. This view was supported in a judgment of the Higher
Commercial Court of 5 September 2005. The court held that the lower court had been
mistaken when it found the disputed assignment agreement to be assignment for collecnon,
whereunder the assignor’s obligation toward the assignee becomes terminated only afer
the assignee has collected the assigned claim. Since the agreement provided n its arncle
two that by its formation obligations of the assignor toward the assignee were extnguished
the court concluded that it actually constituted assignment for saosfacoon. Accordngly
the assignor was freed from his obligation toward the assignee in the moment of the
conclusion of the agreement. Fice versa, the assignee’s claim toward the sssiznor was
terminated in the same moment. See Judgment of the Higher Commercial Court P2
6065/2005(1) of 5 September 2005, Onginal wording: . Ako je ugovorom o cesyl
predvideno da se zakljucenjem istog ugovora gase obavese uSIUPIOCa prema primaocu
potrazivanja radi se o cesyt umesto ispunjenja. ™

5 1d, ant, 444 (1-3).
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the collection of the assigned claim to hand over to the assignor any collected
amounts that exceed the amount of the secured claim.””® Admittedly, such
legal solutions are pretty rigid and ill-suited to modern business.

Although the referred to provisions of the Law on Obligations may
seem quite rigid and not always suitable for modern times, its provisions on
assignment as security are supplemented by the recently enacted Law on
Pledge of Movables. This law provides, inter alia, that a security interest may
also be established on a claim — except when its transfer is (i) prohibited by
the law, or (ii) when it is associated with the personal capacities of the debtor

by a written contract of the pledgor (debtor) and the pledgee (creditor)
subject to recordation in the Pledge Register.””” Moreover, the law provides
that after-acquired property of the pledgor may also serve as collateral, thus
opening the door for pledging of future claims. In such a case, the security
interest shall be established at the moment when the pledgor acquires such a
claim, or other proprietary right. The pledgee is naturally entitled to seek
recordation of the security interest on “‘future” property in the Pledge
Register.””® Following the notification of the debtor’s debtor (obligor) on
pledging of a claim, the obligor may fulfill the claim only to the pledgee,
unless otherwise instructed by him.””

In spite of the above-described and recently introduced relatively
business friendly legal environment, at present time it seems that claims as
instruments of financing are far from being widely accepted in Serbia. Yet,
with the entrance of foreign investments, the first specialized companies have
also emerged providing services in this area. Thus, for instance, a number of
commercial banks, or specialized companies, engage in various factoring
transactions.”™ In this respect it should be noted that factoring transactions are
not expressly regulated in Serbian law at the present time. A factoring
contract is therefore considered as an innominate contract (“neimenovani
ugovor*), meaning that the rights and obligations of the parties are not

7 Id an. 445.

7 See Law on Pledge of Movables, art. 10(1-2).
™ 1d an. 13,

" Id an 11(3).

" For example see the web page of the company *Prvi faktor Beograd' — also with English
language pages ~ at < hhtp://www prvifaktor.co yu >; last visited on 7 January 2009
However, a number of banks offer factoring services as well e.g., Raiffeisen bankaad. (€
http:/swww.raiffeisenbank.co vu >), Hypo Alpe-Adria-Bank a.d. (< http://www.hypo-aljé:
adracoyu  »), and Meridian  Bank-Credit  Agricole Group ad (¢
http://www.bankmeridian.com >). Each last visited on 7 January 2009.
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expressly settled by any law.”' Hence, when drafting a factoring agreement
this fact should be taken into consideration and such contracts should be
rather detailed, providing for clear and, to the extent possible, unambiguous
rights and obligations of all parties involved. Naturally, such an agreement
would have to pay due regard to all limitations of the party autonomy (i.e.,
freedom of contract) principle in Serbian law, fo wit, mandatory norms, public
order and good faith.

Adoption of a special law regulating factoring transactions should be
welcome in Serbia and would probably increase the level of legal certainty in
this area of law. Such a law should provide business actors with enough
information about what they can reasonably expect in case of a dispute
concerning factoring transactions; at the same time it would provide courts
with precise guidelines for adjudication as well, which — in the light of the
novelty of factoring in Serbia — is desperately needed.

For the time being, however, it is clear that in Serbia factoring and
receivables financing are far from being widely utilized techniques for doing
business and in particular, raising of money by enterprises. Why is this so is
not easy to say. Presumably two factors have been of relevance here. First, the
Serbian economy has relatively recently started to transform effectively into a
modern market economy. As a result, it will probably take some time before
banks, companies and other business actors will learn about, become
sufficiently acquainted with, and start utilize such advanced methods of
financing as factoring. Secondly, from the viewpoint of business actors,
receivables financing presupposes a high level of the rule of law, including
embeddedness of law in people and trust in the legal and economic system.
As Serbia continues to economically develop and strengthen the rule of law,
the level at which law will be embedded in people and at which people will
trust the system can be expected to increase, and this will allow for more
ready exploitation both of factoring and other advanced financing methods.

' This is not to say that factoring transactions in Serbia are unregulated by the law. In the

absence of specific provisions dealing with this type of transaction (re.. sale of account
receivables of a firm 1o a factor), the above mentioned general rules regulating assignment
of claims from the Law on Obligations would apply. Yet it should be noted that these rules
were not drafted bearing in mind factoring-like transactions. Although they provide for a
general legal framework for assignment of claims (including factoring), it should be
recalled that in some factoring-specific situations the existing legal provisions may not
provide for explicit solution. In this case, courts would probably have to interpret one of
the existing legal norms in order to find an appropriate solution, or to infer a solution from
the general principles of the Law on Obligations.
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With the above in mind. the ensuing elaboration will present the judicial
practice of Serbian courts relating to the assignment of claims, which should
shed some light on the present understanding and application of the above
described rules.

7.2. Notification of the Debtor

As mentioned earlier, assignment of a claim is not conditioned by the
debtor’s consent. However, it is the obligation of the assignor to notify the
debtor of the assignment of a claim. In one case, the Higher Commercial
Court was faced with a dispute where the plaintiff had assigned a claim to an
assignee and informed the defendant (ie., debtor) about this but had
nonetheless sued the debtor for the claim. In its appeal against the judgment
of the first instance court - which ordered the defendant to pay the claim to
the plaintiff — the defendant, inter alia, argued that the plaintiff did not have
locus standi in the proceedings since it had assigned the claim and informed
the defendant (i.e, debtor) thereof. The Higher Commercial Court accepted
this argument of the defendant and held that the debtor’s consent is not
required for the assignment of a claim, but the assignor is obliged to inform
the debtor of the assignment.”* The court went on to explain that through
assignment of a claim and notification of a debtor, a creditor-debtor
relationship is established between the assignee and the debtor. Since in the
present case the plaintiff had informed the defendant of the assignment of the
claim. the court reversed the judgment of the lower court and remanded the
case 10 the lower court with instruction to determine whether the claim was
validly assigned and accordingly whether the plaintiff had valid locus standi
in those proceedings.”

22 Decision of the Higher Commercial Court P2z 6780/2003 of 6 January 2004. The above
paraphrased part of the decision in Serbian language reads as follows: “Za prenos
potrivanja nije potreban pristanak diénika, ali je ustupilac duzan da obavesti dicnika o
Zvrsenom ustupanju.”

™ Jd The above paraphrased pant of the decision in Serbian language reads as follows

. Medutim, a prenos potrazivanja nije potreban pristanak dicnika, ali je ustupilac dican
obavestiti dicnika o izvrSenom ustupanju, saglasno ¢lanu 438 stav | Zakon o obligacionin
odnosima (dalje: ZOO). Ustupanjem potraZivanja i obavestenjem diinika o usiupany
uspostavija se duznicko-poverilacki odnos izmedu prijemnika i dicnika, pa fe u ovom
slucaju sporno da Ii je niilac aktivno legitimisan, da navedeni iznos potrazuje od tidenog
ukoliko je sa TD "I”, L 30.4.1997. godine polpisao ugovor kojim Je svoje potraivanje
prema tcenom ustupio navedenom licu i wkoliko je taj ugovor joi uvek na smai
Navedenu cinjenicu prvostepeni sud nije razjasnio mada u obrazloZenju svoje odluke
citira dopis nicioca od 28.10.1997. godine kojim je obavestio tzenog o ustupanju Vg
potrazivanja, a ipak obavezuje henog da néiocu sporni iznos isplati, "
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7.3.  The Relationship of the Assignee and the Dehtor

Assignment of a claim is nothing more than a change n the dentity of
creditors, i.e., the assignee becomes a new creditor stepping nto the shoes of
the assignor, though the legal basis of the obligation and s subject matter
remain the same. In one recent case the Supreme Court was faced with a
dispute where the parties had executed an assignment agreement involving a
claim without a date of maturity.”™ When the assignee initiated litigation
against the debtor for the collection of the claim, the debtor rased the
objection that the claim was time-barred, arguing that the runming of the
statute of limitation (i.e., prescription time) should be counted not fom the
moment of the assignment but from the moment when the creditor could have
sought the payment of the claim. The lower courts rejected this argument of
the defendant and ordered him to pay the debt 10 the plantiff However the
Supreme Court reversed the decisions of the lower courts on the zround of
erroneous application of substantive law.™

The court explained that article 436 paragraph | of the Law on
Obligations provides that an assignor may by contract assign ms claim 0 an
assignee, unless assignment of such a claim is banned by the law, the claim s
associated with the assignor’s personal capacities. or the claim is by s nature
non-transferable. Moreover, the court invoked article 440 paragraph | of the
Law on Obligations, which provides that the assignee has the same nghts
towards the debtor as his assignor in the moment of the assignment, while
paragraph 2 of the same article states that debtor may rase towards the
assignee objections he has directly against him, as well as those be could have
raised against the assignor until he was informed of the assignment ™
Accordingly, the court held that in the case of an assignment of 2 claim, the
legal basis of the obligation and its subject matter remain unchanged and only
the identity of creditors changes. Therefore, the assignee as a new creditor has

* Decision of the Supreme Court of Serbia Pzz 142003 of 25 December 2003

-

™ Jd The above paraphrased part of the decision in Scrdian language reads a5 follows.
.. Odredbom ¢lana 436 stav | ZOO propisane je da poverdac mote sgovorom “akijucemm
$a (redim preneli na ovoga svoje poirasivanfe, Cucev onog Cyi je premos abrangen
zakonom ili koje je vezano za licnost poverioca, i kope se po svoj0) praveoy prirod: protive
prenosenju na drugoga. Odredbom clama 440 swav | 200 propesano je da pryemnik ma
prema dicniku ista prava koja je ustupiac mao prema deniku do wstupanja. a u stavu 2
ove zakonske odredbe propisane je da didmik mode istact pryemniku pored prigovora koje
ima prema wemu i one prigovore koje je mogao istadi ustupiocu do casa kada je sacnoo
za ustupanje. ™
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the same nghts toward the debtor as the assignor had prior to the assignment
toward the same debtor. Otherwise, if the legal basis or the subject matter of
the claim were 1o change. this would constitute a novation of the obligation
rather than an assignment. Coming back to the issue of statute of limitations
(ie. prescription). the court held that it starts to run from the first day
following the day when the creditor was entitled to seek satisfaction of his
claim and not from the day of the assignment. Accordingly, the case was
remanded 1o the lower court with an instruction to determine the date when
the statute of limitation started to run.”*®

7.4. Form of the Assignment Agreement

W ritten form 1s not a condition of the validity of assignment agreements.
Thus. an assignment agreement may be concluded without observing any
special form even when the assigned claim derives from some formal
agreement. This view was taken by the Supreme Court of Serbia in its
judgment of 20 June 2001.”* The dispute concerned assignment of a claim
deriving from a bank guarantee. which is in Serbian law a formal agreement.
Irrespective of that. the court held that the written form of such an assignment
agreement is not a condition for its validity, as assignment is an informal
agreement — pursuant 10 article 436 paragraph | of the Law on Obligations -
concluded by the mere meeting of minds of the assignor and assignee.”™ The
court went on 10 explain that, according to article 438 of the same law, the
assignment agreement does not require consent of the debtor for its validity,
unless otherwise agreed upon by the assignor and debtor.””’ Accordingly, the

" Id The above paraphrased part of the decision in Serbian language reads as follows: “Kod
ugovora o cesyl dolazi samo do promene poverioca u obligaciono-pravnom odnosu, ali se
pravai osnov | predmel ustupljenog polrazivanja ne menja, Stoga, prijemnik, kao novi
poverilac, ima prema diéniku ista prava koja je tmao ustupilac kao raniji poverilac prema
istom dicniku. U protivnom, promenom osnova ili predmeta potrazivanja doslo bi do
prenova obaveze.”
aalt

o Judgment of the Supreme Count of Serbia Prev. 166/2001 of 20 June 200).
el

”‘fdmmwp:ormmhmlwwwum
« Pismena forma ugovora o cesiji nije uslov njegove pravne valjanosti. To je neformalin
pravai posao kofi saglasno odredbi ¢lana 436 stav | Zakona o obligacionim odnosimd
(dalye: ZOO) nastaje saglasnoséu volja ustupioca i prijemnika potraivanja. Ovay
10 saolaenn ndrodhi Mo 420 FONY cwisniniom | hez saglasnosti Mﬂfk m
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court concluded that the appellant’s (Le. assignor’ s) steteees S
assignment of a claim deriving from a bank guarantees may onby e e 5
written assignment agreement — Wis Wrong. The assignment sgree: o
independent agreement whose validity is not conditioned >y e pw with
fulfillment of written or other special form. Therefore. pursumnt o woicke 47
paragraph | of the Law on Obligations, such an agreement may e conchuded
by a simple consent of the parties. even when the wssigned clam Jerrves som
a formal agreement. such as a bank guarantee. 7 This ind of wlsies =
commendable for its business friendliness and flexibality. It tends 10 deprive
assignment of claims of unnecessary formalities unrelsted wd e
assignment itself, as well as to protect legitimate expectations of e sartes

concerned.

7.5. The Scope of Assignment
In Serbian law there is a presumption that i the case of @ ssignment.
due yet uncollected interest is assigned together with the assigned clmm
However, parties may derogate from this rule and agree otherwise. Mus was
acknowledged in the judgment of the Higher Commercial Cowrt of 3
September 2005.2" The case involved an assignment agreement wheren he
parties had stipulated the exact amount of the assigned claim, which was
equal to the amount of the principal debt. However, since the creditor (2
assignor) was also entitled to the accrued interest, 3 dispute arose s 0
whether the interest was to be assigned together with the principal clum. The
court held that article 437 of the Law on Obligations creafes 1 presumption
that due yet uncollected interest is assigned together with the prncipal <lum.
though the parties are allowed o agree that such due yet uncollectod interest
is not to be assigned together with the principal claim. ™ Since in the
assignment agreement the parties had stipulated the exact amount being
assigned — whichwaseqmltoth:mnloﬂhcpdmiwchin - the court
held that they had contracted only the assigniment of the pancipal Jedt and not




044  MESSMANN, TAITL, EDS., THE CASE LAW OF CENTRAL AND EASTERN EUROP

of the due yet uncollected interest. Therefore, by such stipulation the legal
presumption from article 437 of the Law on Obligations was derogated from,
given tha‘tﬁil only applies in the absence of an agreement of the parties to the
contrary.”

7.6.  Assignment of Claims Determined in Final Court Judgments

One of the questions arising in judicial practice relating to the
assignment of claims is whether it is legally possible under Serbian law to
assign a claim determined in a final court judgment. It seems that the issue has
been resolved. for the time being, only by the legal standing of the Higher
Commercial Court adopted on 27 September 2004,”” which in light of the
non-authoritative nature of court decisions and positions is obviously
insufficient and works to the detriment of predictability in law. The issue
came before the Higher Commercial Court as a practical problem faced by
one of the commercial courts. The Higher Commercial Court opined that
assignment of claims determined in final court judgments is legally possible
based on articles 436-445 of the Law on Obligations. Thus, the general
principle of the law is that all claims are transferable, with the exception of
those listed by the law as non-transferable.””” The court added that the subject
matter of assignment, within the limits set by the law, may be all claims, due
and vet to become due, regardless of the source of their origin. Furthermore,
conditional and future claims may be also assigned, provided that they are

sufficiently determinate.’”*

** Jd The above paraphrased part of the decision in Serbian language reads as follows.
“O=nacenjem navedenog iznosa glavnog duga kao potrazivanja koje se cesijom prenosi
stranke su zapravo izricito ugovorile ustupanje samo glavnog duga be- dospelih zatezmh
kamata =a period docnje dutnika. Takvim ugovaranjem prenosa samo iznosa glavnog
duga bez =ateznih kamata iskljucena je i akonska preipostavka iz clana 437. Zakona o
obligacionim odnosima, jer ¢e ona nastati samo u slucaju da stranke nisu drugocije
ricito ugovorile ugovorom o cesiji.*

* Legal standing of the Higher Commercial Court adopted at the session of the Department
for Commercial Disputes held on 27 September 2004,

27 | d

™™ Jd The above paraphrased part of the decision in Serbian language reads as follows
. Prema iznetom, predmet ustupanja mogu bili sva potraZivanja, kako dospela tako |
nedospela, bez obzira na izvor iz koga poticu. Predmel ustupanja mogu biti i usiovna |
buduca potrazivanja ukoliko su dovoljno odredena i posiofi izvesnost u pogledu diénika.
Predmet ustupanja mogu biti | potraZivanja iz prirodnih obligacija, a u slucaju deliivih
moguce je i delimicno ustupanje. Ustupanje nije dozvoljeno samo kada je izriéiio zakonom
=abranjen prenos odredenog potraivanja ili ako je ono vezano za licnost odnosno ako fe
po prirodi takvo da se protivi prenoienju na drugog. Cinjenica da je potraivanje
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In other words, the fact that a claim has been determined in a final cours
judgment is not per se a reason for non-transferability. On the contrary, such
claims fulfill all conditions for assignment, unless they fall within one of the
exceptions enumerated by the law as cases where assignment is not permitted.
Accordingly, the fact that a claim is determined m a final court judgment is
not a reason for it to be treated as non-transferable, in the absence of

exceptions anticipated by the law.””

8. Recognition and Enforcement of Foreign Court Decsion and
Foreign Arbitral Awards
8.1. Recognition and Enforcement of Foreign Court Decisions
There is not much immediate benefit for the prevailing party n a
lawsuit if the debtor has no assets in the country where the court decision is
delivered. In such a case, the best a creditor can do is to find out where the
debtor does have assets, and try to enforce the decision in that country.
Foreign court decisions ** can be enforced in Serbia only if they are

utvrdeno pravnosnainom presudom nije prema cnetom ra-iog da isto bude skijuceno
prema izricitim zakonskim odredbama od mogucnosti prenosa cesyom sa poverioca no
trece lice. Naprotiv, takvo potraivanje ispunjava sve uslove =a do=voljenost cesije. cak je i
neizvesnost postojanja potracivanja svedena na minimum, ukolko ne posiop neko drugo
od navedenih ogranicenja u pogledu pravnosnainom presudom urvrdenog potramama
koje bi shodno iznetom iskljucilo mogucnost njegovog prenosemja.

* Id The above paraphrased holding in Serbian language reads as follows: “Cimenica da je
odredeno potrazivanje utvrdeno pravosnacnom presudom nije razlog =a zabramu prenosa
istog putem cesije na trece lice, wkoliko nema drugih zakonom predvidenih rcloga ™

"™ The LPIL states that court settlements and decisions of other organs that are eguated with
court decisions in the state where they were made are also considersd foreign court
decistons (art. 86 (3) of the LPIL). See also MILAN PAK, _MEDCNAROONO PRIVAND PRUDT
[Private International Law], SluZbeni list SRJ, Beograd, 2000, at 121 (hereinafter: Pak,
Medunaredno privatno pravo); TIBOR VARADI, BERNADET BORDAS, GASO KNEZEVIC,
"MEDUNARODNO PRIVAING PRAVO™ [Private International Law], Forum, Novi Sad, 2005, at
522-23 (hereinafter: Varadi, Borda3, KneZevié, Medunarodno privatno pravo).

This 1s also supported by court practice, i.e, the Higher Commercial Court has restated
this in one of its decisions. The paraphrased holding in Serbian language reads as follows:
wPod pajmom . odluke " koja je podobna za priznarye u Srbiji 1 Craop Gory, podracumeva
se odiuka stranog suda ( odluke drugih. nesudskih siranth organa (npr. upravah), koje su
odluke po svom statusu i dejstvima izjednacene sa sudskim, 1 lo po pravu driave kojof
pripadaju** (Decision of the Higher Commercial Court, P2. 40392004 of 15 September
2004,)

The same court decision stated that the law of the country of ongin has to be taken into
consideration when qualifying a decision as a court decision or decision equated with it
The paraphrased holding in Serbian language reads as follows: ,pravo zemije porekia
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recognized by Serbian courts. The recognition is regulated by the Law o
Private International Law.™"'

The party that requests the recognition and enforcement of a foreigy
court decision has to present the decision itself, a certificate on the legall
binding (final) character of the decision and a certificate on the enforceability
of the decision issued by the foreign court or official organ authorized to issue
such certificate.’”

The LPIL also enumerates obstacles for the recognition and
enforcement of foreign court decisions. Such a decision cannot be recognized,

odluke merodavno je -a kvahfikaciyu jedne odluke kao sudske, odnosno s njom
izyednacene

However. the same court has decided in another case that invoice (in Serbian:  faktura’)
of foreign subjects cannot be equited with court decisions. Thus, based on such nvoices,
as authentic documents (see supra 3.1.2.) enforcement procedure in Serbia cannol be
initiated The paraphrased holding in Serbian language reads as follows: , Faktura siranog
lica kao privamma isprava ne maze biti osnov za pokrelanje postupka izvrienja. [...] Prema
slanju u spisima tidilaca — strano pravno lice trazilo je redovnom tuzbom da se héeni
obaveie na placamje iznosa koji mu duguje po osnovu medusobnog poslovnog odnosa,
prilauci ugovor i fakwuru kao dokaz svog potraiivanja. [ .. ] Medutim, wako clan 22 ZIP
fakturu zricito predvida kao verodosiojnu ispravu, o se ne odnosi na fakturu stranog
pravnog lica. Cak ni strane sudske odluke be= odgovarajuce procedure priznanja ne mogu
biti osnov =a vréenje u domacem akonodavstvu, shodno clanu 86 Zakona o resavany
sukoba -akona sa propisima drugih zemalja. Naime, clanom 86 Zakona o resavanyu
sukoba -akona sa propisima drugih emalja predvideno je da se strana sudska odluka
jednacwe sa odlukom suda Savezne Republike Jugoslavije i proi=vodi pravno dejsivo u
Save=noj Republici Jugoslaviji samo ako je prizna sud Savezne Republike Jugoslavie, po
stoga, analognom primenom navedenih propisa, ni Sfaktura stranog lica kao privaina
isprava ne moze biti osnov za pokretanje postupka izvrienja na osnovu verodosiojne
isprave.” (Decision of the Higher Commercial Court, PZ. 1041/2003 of 26 February 2003

W' Zakon o resavanju sukoba zakona sa propisima drugih zemalja” [Act on the Resolution
of Conflicts with Laws of Other States: i.¢.. essentially the conflicts of law act of Serbia]
Official Gazetie of the SFRY, nos. 43/82 and 72/82, Official Gazette of the SRY, no.
46/96 and Official Herald of the Republic of Serbia no. 46/2006.

2 ant 87 and 96(2) of the LPIL. This is supported by the Decision of the Higher
Commercial Court, Pz 4039/2004 of 15 September 2004. The same decision also states
that the finality and enforcability of the foreign decision is assessed on the base of the law
where it was delivered. The paraphrased holding in Serbian language reads as follows:
. PravnosnaZnost i izvrsnost se dokazuje potvrdom nadleznog stranog suda, koju je duino
da podnese lice koje traii priznanje odnosno izvrSenje (proglasenje izvrsnom) sirane
odluke. Da li je jedna inostrana odluka pravnosnazna i izvrina, ceni se prema normama
zemlje u kojoj je odluka doneta.” It has to be added that the above mentioned certificale
might be a simple stamp or seal on the decision. See DUANA MARKOVIC-BAJALOVIC,
“MEDUNARODNO PRIVATNG PRAVO" [Private International Law], (Projuris, Beograd, 2007),
al 141 (hereinafter: Markovié, Medunarodno privatno pravo).
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and thus enforced, if (a) the party against whom it was rendersd could net
take part in the procedure because his procedural rights wers viokated. ™ or (5
Serbian courts have exclusive jurisdiction,™ or fc) if in the same mbeet
matter a Serbian court or other Serbian organ has already rendersd 1 legally
binding (final) decision or the foreign court decision has slresdy Seen
recognized,” or (d) if the recognition is against the Serbian public order. ™
or (¢) no reciprocity exists with the foreign state where the decision wis
rendered.””” However, if these obstacles do not exist. the decision can be

" This is not done ex officio by the court, but the party has (o invoke this obsection er wt
88 LPIL. The court practice emphasises that in cases where the other party mvokes wh
objections, the court will examine whether the summoning was orderly dome | lomever
this is not the only aspect. The paraphrased holding m Serbvan language reads = fllows
WDa li je postovano pravo odbrane cemi se. pre svegn kroc ocemw sproveoss
dostavljanja.”* See Decision of the Higher Commercial Court, P2 80397004 of
September 2004

'™ The court examines this ex officio. except m lawsusts related 10 mantal ssues Art 99 of
the LPIL.

" The court shall halt the recognition of the foreign court decision if Bere & m carber
started process going on in front of a Serbian court in the same subject matter mmong S
same parties until rendering a final decision. The court should take this Mo sccount ==
officio, however, in practice this rarely happens. Art. %) of the LPIL

"™ The court examines this ex officio. See an. 91 of the LPIL. Ser afso Pk, Mcdumarodso
privamo pravo, at 130-131

”’ﬂummprﬁmbdﬂmu&nm&:m s proven. [t has 0 e
mentioned that this condition does not apply if a Serbian citizen requests recogmbon o
enforcement. See art. 92 of the LPIL. In its Decesion P2 T183/2004 of 29 October 2004,
the Higher Commercial Court held that matenal reciprocity is required, that s 10 sav
foreign citizens has the same rights as Serbian citizens have i e country _n e
M,meMmormmmmoum.mm -
not have to be diplomatc, but factual However, if the court cannot obtun nformeton o
the existance of reciprocity, it will deem that reciprocity eusts Detween ihe W countnes

The paraphrased holding n Serbian language reads as follows 7 prcmame - Svione
stranih sudskih odluka trai se materyalm reciprociet po sadrim o “nex't 4 se siramom
driavijaninu pnéaju ona prava koja nas driavijamn ima u strancevey dreave odnosno ds
de se sa stranim sudskim odtukama postupate ma mam ma kogi se & Semii poredia postea
sa sudskim odlukama = Srbye | Crne Gore. Pri tome. poireban ¢ bvalfikovam
reciprocitel $1o znact da se Strancu pricaju oma prava u ol 1 na nacn oy w5 oy
stranoj driavi. [ ] Ukoliko sud mi po nacelu oficyelnostt m po osmove dodeca ko
podnesu stranke ne moe saznat ndta o postojamu reciproces mo se smatrat & on
pastoji s obzirom da je prema Clanu 92 stav 3 Zokoms predwadeno da se postoyange
wamnosti u pogledu prnaya strane sudske odiide pregossavia dok se sspromo ne
dokace a u shica/u summje u posiopanye e saamnosis Sdyasmenye daye savez organ
uprave nadiezan za postove pravosuda, [ ) Pri wme e sud imatt w vids e 2 wlov
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recognized. Recognized foreign court decisions have the same legal effect as
Serbian court decisions, i.c., the subject matter is considered res judicata,
legal bindingness (finality) applies only to the holding of the decision but not
to the opinion part of the decision, and the decision constitutes a legal ground
for entering rights into public registers and launching enforcement procedure
on the property of the debtor. ™™

The procedure of recognition and enforcement of foreign court
decisions is a form of civil procedure, yet in which the court examines only
the existence of the conditions listed in the LPIL.*™ The claim can be
launched at any district court (jurisdiction) on whose territory (competency)
the decision could be enforced.’'” The court delivers a “decision” (“‘resenje”)
on the recognition and enforcement, and such a decision can be appealed
within 15 days 0~t‘deli\:ery.'m

8.2. Recognition and Enforcement of Foreign Arbitral Awards

The issue of recognition and enforcement of foreign arbitral awards in
Serbia is basically regulated by three main sources: the New York
Convention, °” bilateral international treaties, °"> and the new Law on

reciprociteta ¢injenica da li ili ne postoji relevantan medunarodni ugovor nije odlucujuca

Jer uzajamnos! ne treba da bude diplomatska ve¢é je dovoljan fakticki reciprocitet [..]."

"™ See Markovié. Medunarodno privatno pravo,at 141.

** Art 101(2) of the LPIL. However, every court can bring decision on the recognition as on
a preliminary issue, that has effect only in that specific procedure. On this issue see also
Varadi, Bordas, KneZevi¢, Medunarodno privatno pravo, at 548-51

Markovi¢, Medunarodno privatno pravo at 141. Decision of the Higher Commercial Court
in Belgrade, Pz 8908/98 of 30 December 1998 states that the competent court for
recognition and enforcement of foreign court decisions is the one on whose temitory the
enforcement has to be done. The paraphrased holding in Serbian language reads as follows
.Za priznanje | i=vrSenje stranih sudskih odluka i stranih arbirrainih odluka mesno je
nadlezan sud na ¢ijem podrucju treba sprovesti postupak priznanja, odnosno izvrsenja.”

£} [1]

At the same time the Court held in the same decision that the enforcing court decides on
the enforcement of foreign court decision as of preliminary issue, and not the district court
The paraphrased holding in Serbian language reads as follows: “Prinudno i=vrsenje odluke
stranog suda moZe se odrediti i sprovesti ako odluka ispunjava zakonom propisane uslove
za priznanje o éemu, kao prethodnom pitanju, u postupku ~a njeno prinudno vrienje
odlucuje izvr$ni, a ne okruzni sud.” (Decision of the Supreme Court of Serbia, Gz. 92004
of 18 March 2004.)

See art. 101(3) of the LPIL.

Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York
Convention), the original text can be found at: < hup://www uncitral org/uncitral/en/
uncitral_texts/arbitration/NYConvention html >; last visited on 7 January 2009, The

1

32
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Atbitration (earlier it was regulated by the LPIL).""* The Serbian Constitution
determines the priority among these legal acts: first the New York Convention
should be apPIicd. then bilateral treaties (if they exist), and finally the Law on
Arbitration.'"’

In a recent decision the Higher Commercial Court held that the New
York Convention applies to cases where the party is from a member state of
the same Convention, as Serbia — being the legal successor of Yugoslavia -
has ratified this Convention. The new Law on Arbitration does not, however,
require the existence of reciprocity in cases of recognition and enforcement of
foreign arbitral awards. In other words, when the party requesting recognition
and enforcement is from a New York Convention member state, the
Convention should be applied, even if the Convention requires the existence
of reci?rocity for the recognition and enforcement of foreign arbitral
awards.’'

The Law states that a recognized foreign arbitral award’' " has the same
effects as a court decision in Serbia.’'® The jurisdictional and competency
rules related to the recognition and enforcement of such awards are the same
as those related to the recognition and enforcement of foreign court decisions
(see supra 8.1.). The party who requests the recognition and enforcement has
to enclose the following to his claim: the original arbitral award or its certified

Serbian law on ratification: ,Zakon o ratifikacin Konvencie o priznanju 1 izvrienju
inostranih arbitraznih odluka”, published in the Official Gazette of the SFRY -
International Agreements no. 11/81.

" A bilateral treaty was concluded, e.g . with Austria.

" Law on Arbitration (.. Zakon o arbitraz™), Official Herald of the Republic of Serbia no.
46/2006.

''* See art. 194 of the Serbian Constitution.

" The paraphrased holding in Serbian language reads as follows: .. Kako je Jugoslavya. cyi
Jje sledbenik Republika Srbya ratifikovala Konvencyu o prenanju i ovrienju stranih
arbitraznih odluka (Njujorska konvencija i= 1938. godine) w= rezervu reciprociteta, fo se
posle stupanja na snagu novog Zakona o arbitraZi koji odsustve reciprociteta ne predvida
kao smetnju -a priznanje stranih arbitr®nih odluka, za prenanje odluka —f‘f"ﬂb‘b
potpisnica Njujorske konvencije, reciprocitet postavlja kao uslov prnanja. ™ (Decision of
the Higher Commercial Court, Pv2. 293/2007 of 9 May 2007)

7 The Law on Arbitration defines foreign arbitral awards as an award rendered by an arbitral
tribunal whose place is outside Serbia, as well as awards rendered by tnbunals in Serbia if
foreign law was applied for the arbitral procedure. See art. 64(3) of the LA.

Y% Art 64(2) of the LA



nan Myeamans T AT e Toit € x€t L a® o0 ( 24T

oM the "'l’“lpi"ﬂl nrhitrnting fgrrre et e e e find S el &,
tranaintion of the foreipn arbitrn) swsed und of B i '..,.‘:"

The recopnition and enfarcermett of 3 ferips shl sun e
rejected onh i the parts aguina whosn & s sonfonnd s ,;
provides o prool that (8) the sebitenl agreesmeen & s calid wolng o o
tew chosen by the parties or according %o the lrw of S ooy sy o
award wae rendered. or (b) the party agmine whom Se remd on sy,
war not duly infnm\ed.nrl(ltht“ﬂmam-img~
arbitration agreement or wae not within the confines of the yroemes 4
the arbitral tribunal o procedure was not in scoondence B e sy
agreement (or 10 the law of the place of arbitration ). or (¢) e s & an
binding or wir set asade by the court of the country in whah § o
delivered "™

The competent court will ex officio repect the recognition oy
enforcement of the award if #t finds that (a) the subject mater of 4
arbitration 1 not arbitrable or (b) if the effects of the arbitral award we g
the Serbian public order. ' It should be also mentioned that the court decw
on the recognition and enforcement can be appealed within 30 days fom o
receipt. " Once the arbitral award is recognized. it can be enforced e wm
way as any other Serbian court decision, thus, LEP is applicable b &
procedure

Y. Conclusions

On the basis of the presented review of Serbian law and selecton e
the jurisprudence of courts relating 10 enforcement of contract, 1t wem M
Serbia has a fairly reasongble legal framework in place Logal somm w
Judicial practice concerning provisional measures and enforcement prossie
i general, as well as drafts are relatively clear and comistent Howeve b
are still gaps and thus, thore is still nood for refonms, o present gal s
ofien tail 10 enable subjects 10 Tresee hum Serbun ot
will decide the cases that come before them 1t has 10 be abmamed, s
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Serbian courts are also rather hesitant in ordering provisional ang
preliminary measures and will do so only when the petitioner is able 1o
convince the court of the fulfillment of the statutory conditions, which is
normally quite burdensome. As explained earlier, Serbian law sets two
cumulative conditions for ordering a provisional wmeasure. First, th
enforcement creditor must show the probability of the existence of a claim,
and secondly he must show a risk that without such provisional measure an
enforcement debtor would prevent or considerably hinder satisfaction of the
claim. When deciding on a motion for a provisional measure the courts in
Serbia tend to act in an urgent manner. The first instance decision may be
rendered in a matter of several weeks.*”® Potential appellate proceedings,
however, may take a couple of months.

A provisional measure may not be granted unless there is a connection
between the substance of plaintiff’s claim and the provisional measure sought
whereby the provisional measure’s purpose is to secure the claim being the
subject-matter of plaintiff’s lawsuit. Moreover, substance of the ordered
provisional measure may not be such as to essentially alter the existent state
of the matter, i.e., it can by no means predetermine the final outcome of the
court proceedings and the existence of the plaintiff’s claim. Serbian judicil
practice interprets in a different manner the notion of a risk in relation to the
pecuniary and non-pecuniary claims. In the case of a pecuniary claim, the
existence of subjective risk is necessary, meaning the active conduct of 2
debtor aimed to prevent or to considerably hinder the satisfaction of 2
pecuniary claim, by disposing of, hiding or otherwise making unavailable his
property or means. However, with non-pecuniary claims the objective risk tha
the satisfaction of a claim will be prevented or considerably hindered suffices,
which may be unrelated to the actions of a debtor. In practice, such

differentiation should not matter, as business people are usually inventive
enough. In case of not obeying provisional measures, there are two kinds of
sanctions: fine prescribed by the LEP and claim for damages under gencr
rules of civil law. However, it is not clear whether such sanctions hav
sufficiently deterrent effects.

Ex parte provisional measures are extremely rare. Apparently, they ar

awarded more often in proceedings for protection of intellectual propery
rights than in other civil or commercial law matters. For ordering an ex prk

pa Serbia there are no special courts for ordering provisional measures; such measures
- 4-csc the litigation. There are no statistics on how long 63/
““*h court clerks it can be said that if
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provisional measure, it 1s not enough to frivolously state that there is a risk of
irreparable damage or of destroying the evidence, but it is essential to prove
this and the court is expected to examine all the facts relating thereto. This
might have historical reasons in a country whose economy was not 50 long
ago based on the principle of socialist market economy and which favored the
protection of debtors over efficient enforcement of the rights of creditors - so
important for capitalist societies heavily based on credit.

It is a positive result of recent years’ developments that the enforcement
of a writ of execution based on a final and enforceable court judgment can
only very exceptionally be challenged. In practice nowadays it is very difficult
for the debtor to procrastinate the seizure and sale of property once the writ of
execution has been issued.’?® Thus, it is extremely difficult to revert the
enforcement proceedings back 1o litigation. The due process principle (i... the
right to be heard), which is one of the basic principles of the litigation phase —
obliging the court to allow to each party to respond 1o the opposing party’s
requests, motions and statements — applies in the enforcement proceedings
only to a very limited extent (¢.g., the court decides on 2 creditor’s motion for
enforcement without delivery of the writ of execution to the debtor and
without waiting for the debtor’s response thereto and the motion is delivered
to the debtor together with the writ of execution accepting the creditor's
motion). Moreover, in the enforcement proceedings the lis pendens and res
Judicata principles do not apply in the way they are accepted in the linganon
proceedings.

With regard to the means of enforcement. it is up to an enforcement
creditor to designate in his motion for enforcement what is the desired means
of enforcement from among those specified by the law. Let us remind
ourselves that the means of enforcement of a monetary claim are sale of
chattels, sale of immovable property, transfer of monetary claim, transfer of
claim for handing over chattels or immovable property, cashing of other
property rights, transfer of funds from bank accounts, and sale of shares in
business entities. In commercial matters a summary enforcement procedure
may be conducted (e.g. claims related to drafts and checks). Summary
enforcement is a type of enforcement procedure subject to special rules of
enforcement, including more strict application of the formal legality principle,
shorter duration of the enforcement procedure, limited grounds for objection

against the decision on enforcement, as well as limited number of authentic
documents on the basis of which this procedure may be initiated.

1 See supra heading 3.2.1.



Related matters are the issue of self=help and collection agenciee (.
means of getting paid without resort 1o court or other governmental agen
In Serbia, similarly to other countries belonging 1o the Central Furopean ¢,
law tradition, self-help is prohibited. save the very limited instances o
protecting one’s property from imminent harm. Self-help repossession
known and widely practiced in most common law systems is thus unkno,
at least. that is what can be deducted from the reading of the law. Thus, g
only possibility that may qualify as a form of self-help is the agreement of s
debtor and creditor that the creditor may under some conditions aqur
ownership over the collateral without any involvement of a court.

On the other hand. collection agencies have also appeared in Serbu i
the post-1990 period (especially the last few years); and as a result now if te
creditor does not have the necessary means to contact the debtor, or to locae
the assets of the debtor, he may resort to collection agencies, though, #
present in Serbia there are only a few agencies dealing with collection Y
They basically offer two kinds of services, one is purchase of uncollcted
claims and the other is help in the collection process, be it through the cout or
by peaceful out of court collection. The latter could be looked upon &
peculiar form of self-help, however, as the law generally prohibits sel-e;
for collection of debts, this is restricted only to services like collecting
information on the debtor, informing the debtor about the existence of el
(through mails, phone calls), organizing peaceful negonallons and informing
the debtor about legal consequences of non- payment * Naturally, whether i
reality these activities are truly limited to what is foreseen by the law a
whether and what kinds of inappropriate means of forcing the debtor pay 2¢
being utilized, is another matter. For sure, it is a problem that the activities of
these new-fangled agencies are not regulated and are not subject to a)
suitable monitoring.

The introduction of the institution of fixed and floating charges into
Serbian legal system has enormous economic importance, though the e
effects remain to be seen. The law seems to have struck the right balanc s
trying to ensure efficient enforcement of creditor’s right, by allowing b
debtor to exploit economically the pledged item (until crystallization) withu
interruption from the side of the creditor. However, the judicial practice in s

327 Such agencies _are, for examplc “Creditexpress Serbija" (its website i  °

>, last visited on 6 Awst
2008 ~ unablc to revnsu on 7 January 2009} or "8 and T Incassa" (websik 4

hup:/www. incasso.co.yu >; last visited on 7 January 2009).
e
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regard has not yet been developed and it may take some time before some of
the focal issues relating to these newly infroduced concepts are clarified In
the meantime it is up to businesspeople and their laswyers 10 be creative and
discover all the advantages offered by this unique newcomer institution and o
provide for adequate creditor-protective mechanisms through contracting

Yet it is not just the floating charge that deserves mention from among
all the newcomer in rem security devices. OF squal importance was the
introduction of the ‘registered pledge” by the Law on Pledge. whereby non-
possessory security interests have become part of Serbian legal system
virtually overnight. This was a sensible move because Serbm not only :',;“d
developed collateral law but also lagged behind most of the CEE countries,
which had already reformed their respective laws in the 199 |a brief terms,
the law has striven to introduce all those concomitant advanced mstitutes of
secured transactions law which are needed in developed market sconomes.
wit, the possibility that the collateral may consist of & collecnion of movables,
like goods in certain warehouse or store. or inventory for conducting of an
economic activity. Regrettably, the law lacks sufficient detals as far a5 hese
hitherto unknown possibilities are concerned. thus leaving a4 number of very
important questions to be answered by courts.

Additionally, it should be noted that the Law on Pledge has ntroduced
a rather efficient and expedient procedure for repossession of the pledged item
by the pledgee (creditor). though seif-help repossession in the form nown n
many states of the United States is still prohibited in Serba. = The court s
obliged to decide on the creditor’s request within three days of s mecoipt.
Furthermore, if the creditor’s request for repossession of the collaeral =
accepted, the enforcement procedure must be conducted within the next three
days. Possible objection of the pledgee to the court decision does not suspend
enforcement of the decision on repossession.

Although in Serbia — similariy to other continental European sysiems
and unlike the United States, the common law provinces of Canada and New
Zealand - leasing has not been brought under the new registered pledge
system, and thus leasing contracts are looked upon as species different from

" An 330 of the Criminal Code provides that 3 person who hmseif enforces some of his
rights shall be fined o punished with impnsoament up © six moaths. he same spphies for
persons who do 5o for the benefit of somebody clse.

The paraphrased text of the provision in Scrbian language reads 3 Rollows. “Xo samoviamo
pribavija neko svoje pravo il prave 2a koje smaira do mu pripoda, komce se moveanom
taznom ili zatvorom do Sest mesect. Ko delo © swva | oveg Jlama st 2 drugog
kaznice se kaznom propisanom zu o delo.”
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registered pledges, irrespective that they always contain a retention of fitk
clause. Moreover, until 2004 leasing was treated as a sui generis innominae
contract for which the provisions of the Law on Obligations were applicable
normally the provisions on sales or traditional lease/rent contracts. In
accordance with international trends.™™ financial leasing is now regulated by 3
relativell modem Law on Financial Leasing in Serbia. One of the
shortcomings of this law might be that it does not take into consideration the
transitional character of society, providing ill-proportioned protection for the
lessor.” ' A good example of this is the above mentioned settlement that can
be concluded between the lessor and the lessee entitling the lessor to
repossess the subject matter of the leasing within six days. At the same time,
such protection might stimulate leasing companies to come to Serbia and to
conclude leasing agreements, which generally has as an effect the
modernization of the infrastructure, and fostering of the economy. The
introduction of the Register of Financial Leasing should have the same effect,
as it increases legal certainty and publicity." -

Drafts deserved mention in this paper not just as security devices but
because they do not represent newcomer institutions but rather devices that
have been known and exploited in Serbia since at least the 1930s. They were
of interest to see whether courts were in the position to reconcile the overly
formalistic rules of draft law with the required flexibility of our times. Based
on the case law we can say that courts are becoming more flexible, and havea

" Among others. taking into consideration the recommendations of the UNIDROIT
Convention on International Financial Leasing See < http //www unidroit orglenglish!

conventions/] 988lcasing/ 1 988leasing-¢ hum >; last visited on 7 January 2009. .
However. it has 1o be mentioned that this Convention is not a real success story, it his

been ratified only by few countries (Belarus, France, Hungary, lialy, Latvia, Nigeria,

Panama_Russia, Ukraine, and Uzbekistan). See Philip R. Wood, Comparative Law of

Security Interests and Title Flnance (Sweet and Maxwell, London, 2007), at 793,

Many other countries in Europe have rather introduced special laws on leasing. Fot

example, Hungary is planning to add a section on leasing to its Civil Code. See the

pertaining  documents of the  Hungarian  Leasing  Association al <
‘ s : b - " : i

CLLrl~ Ik [ & T ypi I
ionl=ltem >; last visited on 7 January 2009.
U At the same time, sometimes in practice circumstances like relatively lengthy cout
proceedings or the custom of a sizeable percentage of the population (o possess fireans
(though not in all parts of the country and with quite radical differences depending also ot
various segments of the population) does affect the position of lessors.

ax However, investors always have 10 have in mind that Serbia is a society in transition ad
in practice things do not function always as they should and as forescen by the law.

module=
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better understanding of the needs of 3 market sconomy  This may .
because proceedings for enforcement of drafie-based sights are _"_““"
proceedings in Serbia. as drafls are considersd © qualify ® sthent:
documents. ' This means that the creditor can collect the clwm = 3 ——— r
enforcement procedure in a relatively short time  lrrespective of _::
admittedly the Law on Drafts definitely needs comprehensive mform N
improvement to be better adapted 1o the latest sxpectations of mlernutionsl
commerce.

Finally, a word needs to be devoted to assignment n Sersa. or more
precisely the fundamental changes assignments law has undergome mnd “‘I
undergo because of the arrival of new financing methods =xploming
receivables (claims). The unfortunatefy neglect of this set of opwes = Wl
levels may prove a problem because it is a serious challenge for comrss
comprehend such novel sophisticated transactions as recervables Snsncng
and factoring. Yet it is far from irrelevant whether and how the cours will
channel the development of the related law. though there are siready more nd
more cases of sold claims in Serbia: in other words, business s much abead of
the law and the courts.””

Regarding recognition and enforcement of foreign court decisons and
arbitral awards, we can say that it can be done without serous difficuites.
However, general problems mentioned in this paper. like lengthy procedures
and corruption, have to be taken into consideration.

It also has to be mentioned that corruption is 2 burmng ssue n
contemporary Serbia. International statistics place Serbia 79" owt of 179
countries, with a CPl score of 3.4 (out of 10) and confidence range 3.0-4.0
(out of 10) on Transparency Intemationai’s Corruption Perception Index
2007.** The “Nations in Transit Rating” of the Freedom House mtemational
organization gave a score of 4.50 for cormuption in the country and 3.79 for
democracy generally in the year 2008 (the ratings are based on 3 scale of | 1©
7, with | representing the highest level of democrane progress and 7 the

W See supra under heading 3.1 2

™ The debtor can protest within three days.

M (ne of contradictory cases was the “Centroexil” case where the company sold its clums
mllhmlhhldhmd]vmmmwwwﬂm
mmmmaduhmmm‘mmdumm-
available clectronically at D arhiv glas- iy st s

L - D
=, last visited on 7 January

\ i oy 20
m.m:-. tast vesited on 7 January 2009

) Al AL
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lowest.).""” The EBRD-World Bank “Business Environment and Enterprise
Performance Survey™ also mentions corruption as a serious problem in Serbia.
Closely related to this is the issue of judiciary reform. The Serbian Parliament
has adopted the ..National Strategy on the Reform of Judiciary" in 2006.™*
This reform is supported by the Council of Europe as one of the aims of this
reform is to harmonize Serbian legislation with European standards.”

Legal education and its reforms can also play a crucial role in the
reforms of the judiciary and the fight against corruption. The introduction of
the three-cycle system (bachelor, masters, and doctoral level) and other
novelties of the Bologna accords are under way at Serbian universities, and it
is expected — at least, on the level of official rhetoric — that these reforms will
make the educational system more efficient, shorten the time of studies and
reduce corruption in higher education institutions. However, changes in the
structure of the studies rarely affect the substance of the system and may not
result in the increased quality of education; such concerns are more than
justified at the moment in Serbia. Without more radical changes in legal
education, however, the new and forward-looking laws may to a great extent
remain dead letters on paper and the system may continue to function as
before. In addition, the heavily loaded court dockets and sometimes the
unpreparedness of judges and courts are matters of fact. All this raises serious
doubts as to whether courts can adequately deal with the challenges of myriad
novel kinds of contracts, as hinted at in this paper. This is in particular a key
issue as the increased role of courts as — if not lawmakers — but only gap-
fillers and those agents in the system that channel the development of law, is
given and well-proven even by the very few cases discussed above. There is
certainly a need for the reconsideration of the role of courts fulfill in the legal
system, and irrespective that gaps should still be filled primarily by the
legislation and the regulatory agencies as per conventional wisdom, the new

role of courts should be also recognized.
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