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SOLIDARITY RIGHTS:
UNIVERSALITY AND DIVERSITIES
(PRAVA SOLIDARNOSTI:
UNIVERZALNOST I RAZLICITOST)

s SaZetak — Rad se bavi pitanjem i razvojem kolektivnih ljudskih prava. Tokom
a, teorije ljudskih prava i osnovnih sloboda bile su zasnovane na ideji da su
vih prava fslobada po_;edinc: Tako da je dosra dugo kljuéna ldeja teon-

emo zaboraviti da Je istorija dokazala da je ¢ovek drustveno
la ideja da se individualna ljudska prava mogu ograniciti
Ipak, veoma je tesko uporediti klasicne teorije o ljudskim
nik ﬁ;rayia posto uzivaoci ovih prava nisu pojedinci

: nogo puta zovu ova kolektivna prava i
le d?z%k:h !polmdkfh prava, koje
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very long time, theories of human rights and fundamental freedoms Provided
that their beneficiaries are individual human beings. Under these theories, m
man beings are entitled to these rights simply by virtue of their humanity, dig.
nity and integrity.” Thus, one of the key features of human rights thinking ws
the centrality of the dignity and well being of individuals. On the other hand.
human beings are .social animals®. Thus, individual human rights have collec.
tive interests as legitimate restriction grounds. Moreover, such interests may
impose duties on individuals. Some scholars argue that most human rights haye
a collective aspect.” Some human rights are intended for the protection of an
individual’s capacity for relating with others (freedom of expression, freedom of
assembly, etc.). In relation to the state’s obligation to implement human rights,

most of the rights are collective, as they can be implemented by means of gen-

eral measures only. Some of the human rights are ascribed to special groups of
human beings (such as children, women, prisoners, etc.), but still they belongto

individual members of the group, rather than to the group itself as a hypotheti
cal entity.

However, solidarity rights are difficult to reconcile with the classical theory,
,ﬁﬂﬂﬂlﬂbymdmduals but by collective subjects (,,peoples®). They
| ufemd to as ,third generation® rights. Karel Vasak, former di-

vision of Human Rights and Peace of UNESCO, began to use

end of the 1970s. According to him, following the first gener-

fm:l pohtlcal nghts and the second gencratlon of posrtne
|

a linear progres
eXisting one w




penerations are implied to be camulative, averlapping and imterdependent ” | he
Jhird generation™ rights proposed by Vasek include the right 1o development,
the right to peace, the right to healthy and balanced enviromment. the propeny
ripht of the common hertape of the mankind, and the right to hamanitarian a4
sistance.”

In modern theory, the range and classification of collective rights 15 not clear
cut, Some commentators distinguish particular rights as such — for exzample,
the right to self-determination, liberation and cquality, the right 1o international
peace and security, the right to the use of wealth and resources, the right 1o de-
velopment, the right to environment and minority rights.” Others use classifica
tions of collective rights, distinguishing for example:

= nationalist” collective rights, that imply the group of rights, which in some
respect deal with the existence and cultural or political continuation of groups
(e.g. night to self-determination),” and other collective human rights,” or

= collective human rights reflecting demand for a global redistribution of
power, wealth, and other important values or capabilitics (right 1o political, eco-
nomic, social, and cultural self- determination, right to economic and social de-
velopment, right to participate in and benefit from ,the common heritage of the

" Miﬂd“) and rights suggesting the impotence or inefficiency of the state in
e eritl'cal respects (right to peace, right to a healthy and sustainable envi-
d right to humanitarian disaster relief),'” In the following we discuss
ﬂlat are recognized by the majority of commentators,

[

oy i
%ﬁlqual rights and self-determination of peoples” is cited in
harter (UNCH) art, | (2) as a basis for friendly relations
0 declared as one of the basic principles of the UN.
he L WWMWMM
rmination, especially in encouraging
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tween the entry ito force of the UNCH in 1945 and the end of 1977
of those measures, this right is incorporated into the International {"""-‘na;.,
Craland Polineal Rights (ICCPR) and the International Covenant oy Beo, ' |
1. Social and Cultural Rights (ICESCR). Both of these documents (an .: "
identically provide this right:
Al peoples have the right of self-determination. By virtue of thas fight ¢,
frecly determine their political status and freely pursue their economic %
and cultural development.™'? 3
One of the most progressive documents dealing with collective huma fih
s the 1981 Afncan Charter on Human and Peoples’ Rights (ACHPR) " |, b
Charter the right to self-determination is complemented with the .right 1.,
tence™ and the further right to liberation ,,from the bonds of domination®, g
for liberation being unrestricted, except for recognition of such ,by the irtem
tional community™."* Moreover, the ACHPR declares a right to assistance frs
the other State Parties in any _ liberation struggle against foreign dominir
The right 1o self-determination under the ICCPR and the ACHPR is zbsie
and immediate, and non-derogable under any circumstances. Nevertheles -
- must be noted that self-determination does not always refer to the right 1 «
- eede and form an independent state entity but rather to ‘internal’ self-detem
~ tion. Reeves is of the opinion that self-determination has been the single -
oncept shaping our world during the last 50 years, at the o
. ‘economic self-efficiency.”
s generally protected by the prohi:
ion on the Prevention »
ide as ,acts comne
ml, racial or rehg
_,:‘-{..u.l 1 and Pus
. .'-‘f:""'an me bOlh 0 A

§
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The right not to undergo group-based discrimination, granted to individuals,
1s frequently cited as an example of collective rights. This view finds support
in many international human rights instruments. The most important example
is the International Convention on the Elimination of All Forms of Racial Dis-
crimination.'® In particular, the state parties under this convention have an obli-
gation .,to engage in no act or practice of racial discrimination against persons,
groups of persons or institutions™.'"” Even so, since these provisions are formu-
lated as state obligations, rather than as collective or individual human rights,
~their result 1s a recognition of the rights of groups.**’

The protection of minorities, reflecting the needs of minorities and groups as
collectives,” is the oldest illustration of collective rights’ protection. Since the
seventeenth century, international treaties included provisions guaranteeing cer-
tain rights to religious minorities. Examples are the Treaty of Westphalia (1648),
granting religious rights to Protestants in Germany, the Treaty of Olivia (1660),
in favor of Roman Catholics in Livonia, ceded by Poland to Sweden, the Treaty
of Ryswick (1697), protecting Catholics in territories ceded by France to Hol-
land, and the 1763 Treaty of Paris between France, Spain and Great Britain. pro-
tecting Catholics in Canadian territories ceded by France.*> After the First World
War the system of minority rights protection was established by the League of
Nations. By means of special provisions in peace treaties this system secured
legal equality for individuals belonging to minorities, as well as preservation of
the group identity and traditions of minorities.” After the Second World War, an
individual human rights approach was applied to the protection of minorities.
This means, that in the first place, minority rights are secured trough the prohi-
bition of group-based discrimination. In the second place, the ICCPR includes a

I* International Convention on the Elimination of All Forms of Racial Discrimination <hztp://www.
unhchr.ch/html/menu3/b/d_icerd. htm>, visited July 20, 2006.

" Ibidem, art. 2(a).

» Brems, E.: op.cit. 479.

4 Lemer, N.: Group Rights and Discrimination in International Law, Martinus Nijhoff, Dordrecht
1991, s. 10.

2 Lemer, ibid., 11-14,

» For example, articles 86 and 93 of the Treaty of Versailles of 1919 <htp:/Avww.lib. byu.edw ~rdh
wwi/versailles.html >, visited July 20, 2006; the Polish-German Upper Silesia Treaty of 1922
not only guaranteed certain rights — including life, liberty, and the free exercise of religion — for
all inhabitants, and equal treatment before the law and the same civil and political rights for all
nationals, but also the same treatment and security in law and in fact to all linguistic, or ethnic
minority groups of nationals; the right of minority groups to establish schools and religious
institutions and to use their own language for publications, at public meetings, and before the
courts. Binghamton University <htip://history.binghamton.edwresources/bjoh/PolesAndJews.
htm>, visited July 24, 2006,


http://www.lib.byu.edu
http://history.binghamton.edu/resounes_bjoh_PolesAndJews.htm
http://history.binghamton.edu/resounes_bjoh_PolesAndJews.htm
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special provision on the rights of individuals belonging to minorities serving as
a starting point for further international and domestic legislation:

.In those States in which ethnic, religious or linguistic minorities exist, per-
sons belonging to such minorities shall not be denied the right, in communities
with the other members of their group, to enjoy their own culture, to profess and
practice their own religion, or to use their own language.**

In modern human rights development there is a shift towards collective rights
of minorities. However, in many international and domestic human rights in-
struments these rights are declared together with rights of individual members
of minority groups. Examples are the Council of Europe’s 1995 Framework
Convention for the Protection of National Minorities®, the 1993 Vienna Dec-
laration,” the 1978 UNESCO Declaration on Race and Racial Prejudice,” t
1992 Declaration on the Rights of Persons Belonging to National or Ethnic.
Religious or Linguistic Minorities.”

The rights of indigenous peoples® can be considered as a particular minority
rights category, as historically the indigenous population was the target of dis-
crimination in many New World countries.*® These rights, compared to minority
rights, are more readily recognized as group rights*' For example, the 19%4
United Nations Draft Declaration on the Rights of Indigenous People declares

# Anticle 27 of the Intemnational Covenant on Civil and Political Rights, UNCHR op.cit.

# Framework Convention for the Protection of National Minorities, Council of Europe <htp:
conventions.coe.int/Treaty/ EN/Treaties/Html/157. htm>, visited July 24, 2006.

* Vienna Declaration and Program of Action, UNHCHR <hrttp://www.unhchr.ch/huridocda
huridoca nsfi(Symbol)/A.CONF.157.23. En? OpenDocument>, visited July 24, 2006.

7 Declaration on Race and Racial Prejudice, UNHCHR <htip://www.unhchr.c/html/menu3/bd_
prejud htm>, visited July 21, 2006,

# Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities, UNHCHR <http://www.unhchr.ch/html/menu3/b/d_minori.htm>, visited July 21,
2006,

” Brems, E.: op.cit. 480.

* Wallace, B. M. M. International Human Rights Text and Materials, Sweet and Maxwell, London
2001, 5. 104,

" Eg.: Vederal Law on Territories of Traditional Exploitation of Nature by Indigenous Small
Numbered Peoples of North, Siberia, and Far East in Ruuinn Fodernlion of Apr. 4, 2001 <hup.

1A/ WWH visited July 24,

2006 l LO Convention nr. 107, on l.he Prowcﬂon lnd lntosmlon of lndlgenous and Other Tribal

and Semi-Tribal Populations in Independent Countries (June 26, 1957), declaring the collective

rights of indigenous people, such as the right to decide their own priorities for the process of
development and o participate in the formulation, implementation and evaluation in national and
regional development plans affecting them (article 7 (1)), the right to retain their own customs
and traditions (article 8 (2)), the rights of ownership and possession over the lands which they
traditionally occupy (article 14 (1)), and the right to the natural resources pertaining to their
lands (article 15 (1)) (ILO Convention nr. 107, CWIS M./Anmcwtc.orgmvdpllmemauana!
ilo 107 txt=, visited July 24, 2006).



http://www.unhchr.ch/huridocdahuridoca_nsf//Symbol)/A.CONF./57.23.En?OpenDocumenl
http://www.unhchr.ch/huridocdahuridoca_nsf//Symbol)/A.CONF./57.23.En?OpenDocumenl
http://www.unhchr.ch/html/menu3
http://www.unhchrch/himl/menu3/b/d_minori.htm
http://www.cwis.ors/fivdp/lnternationalHo_107_txt
http://www.cwis.ors/fivdp/lnternationalHo_107_txt
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for ,.collective rights* many of the rights included in the Declaration.’” An ex-
ception in this tendency is the Vienna Declaration referring to ,the rights of
indigenous people®, not peoples.” It might be worth mentioning that the indige-
nous people, in line with international legal instruments, have a right to internal
self-determination within the framework of existing states.

The group of the so-called collective cultural rights defines an individual’s
right to take part in the cultural life of the community. This right is recognized
in the 1966 UNESCO Declaration on the Principles of International Cultural
Co-operation® and separately protected in ICESC* art. 15 (1)(a). The right to
profess and practice a religion in a community with others is declared in IC-
CPR*® art. 18 (1). Surprisingly, the right to use a language is provided by nei-
ther of them.’” The right to the common heritage of mankind is included in
the UNESCO Draft Declaration on the Safeguarding of Future Generations of
1997.3% This right is supposed to be more comprehensive than other cultural
rights. It provides every individual, in community with others, with the right
to share ,,Earth and space resources, scientific, technical, and other information
and progress, and cultural traditions, sites, and monuments.*

The collective right to peace and security or ,the right to live in peace® is
declared as a right of ,.every nation and every human being* in the Declaration
on the Preparation of Societies for Life in Peace, adopted by the UN General

2 Eg., the collective right to live in freedom, peace and security as distinct people and full
guarantee against genocide or any other act of violence, including the removal of indigenous
children from their families and communities under any pretext (article 6); the collective and
individual right not to be subjected to ethnocide and cultural genocide (article 7); the collective
and individual right to maintain and develop their distinct identities and characteristics (article
8); the right to determine their own citizenship in accordance with their custom and traditions
(article 32) etc. (Draft Declaration on the Rights of Indigenous People, USASK <hup:/ www.
usask.ca/nativelaw/ddir himl>, visited July 24, 2006).

¥ Vienna Declaration article I, 28-29, UNHCHR <http:/Mwww.unhchr.ch'huridocda/huridoca
nsfl(Symbol)/A.CONF.157.23. En? OpenDocument>, visited July 21, 2006.

* Declaration on the Principles of International Cultural Co-operation, UNESCO <hup:www.
unesco.org/culture/laws/cooperation/html_eng/page | shiml>, visited July 21, 2006.

* International Covenant on Economic, Social, and Cultural Rights, Tufts University <http:/www.
tufis.edw/departments/fletcher/multi/texts/BHA497. txt>, visited July 28, 2006.

* International Covenant on Civil and Political Rights op. cit.

7 However, the European Court of Human Rights has held that the right to education would be
meaningless if it did not imply the right to be educated in their national language (judgement of
the European Court of Human Rights in Six Groups of Belgian Citizens v. Belgium, Council of
Europe <htip://www.coe.int/portalT.asp>, visited Aug. 5, 2006).

" Draft UNESCO Declaration on Cultural Diversity, UNESCO <http://unesdoc.unesco.org/
images/0012/001234/123405¢.pdf>, visited Aug. 5, 2006.


http://www._unhehr.ch_huridoeda_huridocansf/(Symbol)/A.CONE._/57.23.En?OpenDocumenf
http://www._unhehr.ch_huridoeda_huridocansf/(Symbol)/A.CONE._/57.23.En?OpenDocumenf
http://www.coe.int/porialT.asp
http://unesdoc.unesco.org/images/0012/001234/!23405e.pdf
http://unesdoc.unesco.org/images/0012/001234/!23405e.pdf
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+ Peaples 1o Peace. adopted by the UN General Assembly in 1984®

d!‘\"]m
that the peaples of our planet have a _sacred right to peace”

in its art. |
The right 1o wse of wealth amd resowrces or the right 1o sovereignty s

matwra resorves might be described as an economic counterpart of the righs
o weli-determination. There 18 an opinion that the permanent sovereignty
peaples and nahons over their natural resources is a component of the prmcrplg
of egual nghts and self-determination of peoples™ declared in the UN charte
(art 1) This nght s formulated in art. 1 (2) of the ICCPR and the ICESCR »
rght of peaples 10 _freely dispose of their natural wealth and resources withoy
presadioe 1o amy obligations anising out of international economic co-operation,
based upon the principle of mutual benefit, and international law™. However
these documents himiat the right to sovereignty over natural resources by obh
gatons arsing out of mternational economic cooperation™ and by international
o
‘Ome of the most significant collective right — the right to development. x.
*.-m is difficult to define as a human right, because 1
| .* the presence of certain conditions conducive for huma
songm of this right is tracked back by some authors to the 13
ia, adopted by the General Conference of the Intems
which stated, that ,,all human beings, irrespective
have the right to pursue both their material well-being w
m in conditions offreedom and dignity, of economic secr
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and inalienable right and an integral part of fundamental human rights®.*> How-
ever. most commentators agree, that this right doesn’t really have any enforce-
able means of implementation, except in the regional ACHPR system.” The
right has been discussed broadly in recent years,"” partly because the economic
circumstances in many countries are such that their inhabitants’ rights are vio-
lated steadily, and partly because some programs for the economic development
of these countries may themselves result in deprivation of human rights.”* There
is no generally agreed definition of the nature or scope of the right to develop-
ment in the context of human rights. Many authors agree with the collective
nature of this right,** however, the right to development might be considered
as being both of collective and individual nature.*® The UN Declaration on the
Right to Development defines the right to development as right to participate in,
contribute to, and enjoy economic, social, cultural and political development, in
which all human rights and fundamental freedoms can be realized.”' Therefore,
this right, besides economic and social dimensions, has cultural and political
dimensions as well.>?

As individual human right, the right to development represents a kind of
combination of all individual human rights or the basis of all other rights. The
individual right to development is a right to human flourishing in all spheres
of life,*® in other words the individual right of every person to benefit from a
developmental policy.** An important element of the right to development as an

“ Vienna Declaration: op.cit.

% Alfredson, G.: The right to Development: perspectives from human rights law, in Rehof, L. A.,
Gulmann, C. (ed.);: Human Rights in Domestic Law and Development Assistance Policies of the
Nordic Countries, Martinus Nijhoff, Dordrecht, 1987, s. 84-85.

7 See, for example, the 1992 Rio Declaration on Environment and Development, SEDAC <hup:
sedac.ciesin. org/pidb/texts/rio.declaration.1992.htm!>, visited Aug. 18, 2006; Program of Action
of 1994 Cairo Conference, UNDP <http.//www.undp.am/archive/gender/UN/Coordinator: Cairo
Cairo 1.htm>, visted Aug. 18, 2006; Declaration and the Programme of Action of the World
Summit for Social Development (Copenhagen, 1995), Visionoffice <http:/www.visionoffice.
com/socdev/wssd htm=, visited Aug. 14, 2006; The 1995 Platform of Action of the Beijing World
Conference on Women, UNDP </http://www.undp.org/fwew/fiwew2. htm=, visited Aug. 14, 2000.

“ Sieghart, P.: op.cit. 401,

“ Kunig, P.: Human Rights Approach to the Right to Development: Merits and Shortcomings. n
Chowdhury, S. R., Denters, E. M. G., de Waart P. J. I. M. (ed.): The Right to Development in
International Law, Martinus NijhofT, Dordrecht 1992, s, 84.

“ Brems, E.: op.cit. 71.

' Declaration on the Right to Development: op.cit.

““ Reported in Development, Human Rights and the Rule of Law; also UN General Assambly
Resolution 32/130 of 16 December 1977,

 Brems, E.: op.cit. 72.

* Weston, B. H.: op.cit.


http://www.undp.am/archive/gender/UN/Coordinator_Cairo.Cairo_J.htm
http://www.undp.am/archive/gender/UN/Coordinator_Cairo.Cairo_J.htm
http://mvw.visionoffice.com/soedev/wssd._htm
http://mvw.visionoffice.com/soedev/wssd._htm
http://www.undp.org/fvcw/fvcw2.htm
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individual human right is .active* political and economical participation.” A
ticle 3 (3) of the Declaration on the Right to Development states, that nationg|
development policies must be based on wactive, free and meaningful particips.
tion in development and in the fair distribution of the benefits resulting there.
from.* Pursuing these aims, states are obliged to ensure equality of opportunity
for all in their access to basic resources, education, health services, food, hous-
ing. employment and the fair distribution of income.”® It should be noted that
the participatory element is essential in other collective rights as well.

As a collective right, the right to development implies full realization of the
right of peoples to self-determination, which includes, subject to the relevant
provisions of both International Covenants on Human Rights, the exercise of
their inalienable right to full sovereignty over all their natural wealth and re-
sources.”” This right is the best example of the double state role with regard to
collective rights. Acting as responsible for the promotion and protection of the
right to development on national level, states have the duty to formulate appro-
priate national development policies that aim at the constant improvement of the
well-being of the entire population and of all individuals.*® Acting as representa-
tives of nations on the international level states are obliged to take steps, indi
vidually and collectively, to formulate international development policies with a
view to facilitating the ,full realization of the right to development™.”

A collective human right with regard to the environment is not generally ac-
cepted. It is included in the Rio Declaration concluding the 1992 United Na-
tions Conference on Environment and Development® by reference to the right
1o development. The Vienna Declaration adopted the same position. Article I'll
of the Declaration states that the right to development should be fulfilled so
to meet equitably the developmental and environmental needs of present and
future generations.” In many documents this right was mentioned not as a cok
lective right but among the rights of individuals.* The collective environment!

* Article 2 (1), United Nations Declaration on the Right to Development: op.cit.

* 1 also says that: Effective measures should be undertaken to ensure that women have an activé
role in the development process. Appropriate economic and social reforms should be carried V!
with a view 10 eradicating all social injustices",

7 Art 1 (2), United Nations Declaration on the Right to Development: op.cit.

* Jbidem, ant. 2 (3).

# Ibidem, art. 4 (1), - '

“ The Rio Declaration on Environment and Development (1992), SEDAC <htip:/ sedac e
org/pidb/texts/rio.declaration 1992 himl>, visited Aug,. 5, 2006.

“ Vienna Declaration: op.cit. \ -

“ £ g., Commision on Human Rights Resolution 1999/23, , Adverse effects of the illiclt “““c.lh*
and dumping of toxic and dangerous products and wastes on the enjoyment of human rlt_s“ N
anticle 4., UN  <htip://www.un.org/documents/ecosoc/dec/1 998/edec] 998-242. M v
Aug. 5, 2006.
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peht s provided by the TO8 T Afvican Chartor on Fuman and Peoples” Rights in
the tollowing tormulation: ALl peoples shall have the right to a general satis
factory environment tavorable to thewr development™ (art, 24)."

Lhe right (0 humanitarian assistance iy described in the guiding principles
tor the strengthenmg of the coordination of humanitarian emergency assistance
of the United Nations as having cardinal importance for the vietims of natural
disasters and other emergencies.™ However, there 1s no mechanism to enforce
this right at the mternational level (except tor the ACHPR),

We could see that there are many collective rights declared in international
and regional human rights instruments and recognized by the international com-
munity. However, some commentators suggest that the status ol collective rights
as iternational human rights standards still remains ambiguous.® On the reason
that . people™ cannot consist of anything more than the individuals who make 1t
up, collective human rights are viewed as a non-existing concept and considered
as rights of all individual human beings.® Many authors consider these rights to
be too vague to be justifiable, and nothing more then slogans promoting goals
of the United Nations that are sometimes even used for propaganda purposes
in some countries.®” Besides, the skeptical attitude towards collective rights is
largely based on supposed impossibility ol enforcement of collective rights .
The current trend in the international human rights law and theory shows weak-
ness of these views.® Moreover, many authors agree that the traditional system
of individual human rights combined with non-discrimination provisions is not
suflicient for the protection of the rights of individuals as group members.”

Nonetheless, there is widespread opinion that indiscriminate recognition of
numerous demands or values as human rights would weaken the idea of human
rights in general.”! However, the inclusion of collective rights, like the right
to political determination and the right to sovereignty over natural resources,
into the two fundamental universal human rights instruments over thirty years

“ African Charter on Human and Peoples® Rights: op.eit,

“ See, eg, General Assembly RESMS/100 of 14 December 1990, UN <htp:www un org
documents gares 45a45r 100 him>, visited Aug, §, 20006,

* Weston, B. H.: op.eit.

“ Donnely, J.: Human rights and collective rights, in Berting J.: Human Rights in a Pluralist
World Individuals and Collectives, Meckler, Westport 1990, s, 43,

" Lillich, R B, Hannum, L International Human Rights Problems of Law, Policy and Practice,
Little, Boston 1998, 5. 201,

*1d 204,

L Unqualified resistance (o the ddea of collective human rights 18 not very productive tor the
pragmatic reason that such rights already exist.™ (Brems, 1 op.eit. 710

" Donnely, ).: Third Generation Rights, in Brolmann, C., Lefeber, R, Zleek, M. (el ) Peaples and
Minorities in International Law, Martinus NijhofT, Dordrecht 1991, 5. 91,

" Lillich, RoB, Hannum, H:opaeit, 201,
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ago has not ruined individual human rights.” In the same w; 1Y, Many 4,
are afraid of possible underestimation of individual rights in favor of ., J,’
rights. This idea is supported by the fact that the worst violations of indiyia
human rights occurred in the name of an inspiring abstraction®, such ,
one true faith®, ,the nation®, ,the state®, etc. The term ,people” is an absty,
tion as well. As a result, grave abuses of individual human rights might ,
under Jlegitimating™ label of collective interest, if any of the individual r;-,-_-’;
and freedoms protected by modern international human rights law will be ¢,
regarded as in some sense inferior to peoples’ rights.” On the other hand r_fé.'.,_
is a view that . peoples are above all people*”, and that consequently such o,
has its advantages as well. According to the latter approach the main functiog o
collective rights is still their benefit to the individual. Groups have no ultinz
or necessary value, but they are a way in which individuals achieve varioy
ends, which are necessary or desirable (in particular the good of community
the fulfillment of certain human capacities and attributes which are best fulfil:
in community).” There is an opinion, that recognition of collective rights
human rights is meaningful as far as specific collective goods are essential fr
human self-realization.”

At all events, collective human rights are considered as an important cos-
ponent of the protection of individual human rights, as, for example, wars z:
local armed conflicts are clearly the most significant causes of violations ¢
individual human rights. The collective character of the first rights is jusif
from the insider perspective of the suffering individuals, who frequently exp
ence their suffering as group suffering.” Furthermore, since 1945 the objects
many serious human rights violations were ethnic groups as such. Therefore,
the injustice is upheld by hostile attitude towards groups, the solution requr
the promotion of the dignity of groups.”

Another issue is securing these rights. It is not difficult to identify the enti
whose duty is to respect and secure rights of individuals (the state, its gove™
ment, or other public authorities). This obligation is imposed on those who f2:

7 Brems, E.: op.cit. 73,

7 Sieghan, P.: op.cit. 368,
" Kamenka, E: Human Rights, Peoples Rights, mcm J. (ed.): The Rights of Peoples UV
University Press, Oxford 1988, 5,133,

™ Crawford, J.: op.cit, 167,

% Jones, .. Human Rights, Group Rights, and Wm Human Rights Quarterh 1

5. 86-88.
7 Felice, W. F.: The Case for Collective Human Rights: t _\.Rulityomeanuﬂ'cnng, Ethics

International Affairs, 1996, s. 48. i

™ Freeman, M.: Are there Collective Human M?M*Bm, D. (ed.): Politics and 1+~
Rights, Blackwell Publishing, New Jersey 1995, 5. 32-33., Donnely, J.: (1993) s. 92.
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it in their power. At the same time, it is not clear who 15 In power 0 ensure
for people collective rights (hke the right to dispose of the natural wezlth 2nd
resources). In Karel Vasek's view solidarity rights are rights with undetermmed
subjects and opposing to all centers of power.” That power can be spread very
thinly over other states, public and private, national and intemational wodie
and many individuals. The right to peace, the right to 2 healthy environment zna
similar rights can be considered as rights typical for 2 group of peo
the whole human race).

The possible solution could be to regard z state zs responsinle before =g
population for performing in it’s competence the duties imposed by collectine
rights’ obligations, and as a representative of it’s population in protecting these

rights on the international level,” bearing in mind that these are primarily zow-

emments who have to take the prime responsibility for promotion znd protec-
tion of human rights.?'

Some commentators consider collective rights zs a result of both the rise 2nd
the decline of the nation-state in the second hzlf of the 20th century.™ In s
case, collective rights are understood as refiecting the emergence of Third Worid
nationalism and its ,revolution of rising expectations™ (iez., its demand for
global redistribution of power, wealth, and other important values or capznils-
ties) and suggesting the impotence or inefficiency of the nation-siziz n ceram
critical respects.®

Considering the role of states with regard to collective rights. some wri=r
wdistrust® collective rights, since states might interpret them 2s staiz=’s o

(LM

widening the area for individual rights abuses. However. states violate the :*::‘—.—-:.

P

of collectives in the same way as they violate the rights of mdniduzls Thes
also promote the rights of collectives as they promote the nghts of ndivcu-
als. Therefore, collective rights have to be opposable to the states i the same
manner as individual rights. Considering the nature of collective nghis. some oF
them have to be, and are able to oppose foreign states and the intemanona! com-
munity as well. The latter characteristic demonstrates an unarguable adizniaze
of collective rights before individual rights.*

Collective rights are traditionally given more attention to in non-Western soc -
eties, where the communal dimension is more important for an mdividua’ s wel
being than in Western societies. The interest of the group is astomatically m the

” Brems, E.: op.cit. 74.

¥ Brems, ibid., 485.

" Ayala-Lasso, J.: op.cit. 94.

® Weston, B. H.: op.cit

© Ibidem.

“ Donnely, J.: (1993) s. 72-73.
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individual’s interest.** For this reason international human rights frequently un
dergo critigue in non-Western countries, since the conflict between the individy
al and the community is the base of the human rights law originated in Western
countries. The promotion of collective human rights expresses the efforts of
non- Western governments to assert their values at the international level. The
1976 Universal Declaration of the Rights of Peoples adopted in Algiers may
serve as an example of this tendency. The so-called collective ., Third Worldist
and ..Globalist“ approaches™ to collective human rights are based upon the non-
Western way of thinking, and they similarly perceive these rights as a proper
response 1o the globalization and the unconditional control of Western countries
over the international politics.

In this way some commentators challenge the universality of collective rights
on the ground that some groups of peoples do not need them at all. Although
possibly true with regard to minority and indigenous peoples’ rights, this ar-
gument 1s void concerning other collective rights attributed to all people. For
example, peoples from rich countries enjoy a right to development on an equal
base with people from poor ones. However, the protection of the first’s right
does not require any action. In the same way providing for special rights to chil-
dren or women doesn’t violate their universality. Eva Brems argues that human
rights can be stipulated on behalf of certain categories of individuals or groups
as long as these same rights are not denied to others.®’

It seems that arguments against collective rights are often based on the fact
that many people are less sympathetic to the rights of others as a group, espe-
cially, when that group is perceived as very different.*® The international collec-
tve human nights’ concept is still in process of development, and we may say
the same about many of international human rights. However, such a view s
particularly true with regard to this group of rights. The potential of collective
rights is great, and the view that ,individual human rights [...] are a safer and
probably more effective course to pursue human rights** will probably change.
Collective human rights are recognized and protected in many of internationa
human rights documents. There is a large academic interest to the topic as well,
especially n connection with the globalization issues. And, although there s ¢

role for international human rights mmumm. thoy in themselves will not fiee
the world of human rights violations,®

¥ Brems, E.: opeit. 67,

¥ Brems, ibid , 70,

¥ Brems, ibid , 7.

Donnely, J.: (1993) 5. 149.
Ibidem.

Wallace, R. M. M.: op.cit. 104,
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Summary

This work deals with the issue and development of collective human rights.
Throughout the centuries, human rights and fundamental freedoms provided that
the beneficiaries of these rights and freedoms are individual human beings. Thus,
Jor long, one of the key features of human rights thinking was the centrality of the
dignity and well being of individuals. On the other hand, history has proven that
man is a social being. Therefore, individual human rights have collective interests
as legitimate restriction grounds. However, the solidarity (collective) rights are
difficult to reconcile with the classical theory, as they are held not by individu-
als, but by collective subjects. These rights are frequently referred to as third
generation human rights, after the first generation of negative civil and political
rights, and the second generation of positive economic, social and cultural rights.
This work analyses the third generation of human rights, the so-called solidarity
rights. Among others, these are the right to self-determination, the right of a gro-
up existence, the rights of indigenous peoples, protection of minorities, collective
cultural rights, etc. Following this, the work looks at opinions that question the
existence of such rights.

Key words: human rights, collective rights, solidarity rights





