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Dr Zoltnn Vig.
doccnt 1 akultctn /a  cvropskc pravno-politiéke studijc

SOL1DARITY RIGHTS: 
UNIVERSALITY AND DIVERSITIES 

(PRAVA SOLID ARNOSTI: 
LNIVERZALNOST I RAZLICITOST)

Saíctak -  Rad se bavi pilanjem i razvojem koleklivnih Ijudskih prava. Tokom 
vekova. leorije Ijudskih prava i osnovnih sloboda bile su zasnovane na ideji da su 
uzivaoci ovih prava i sloboda pojedinci. Tako da je  dosta dugo kljucna ideja teon- 
je  o IjudsUm pravima bita cenlralnost Ijudskog dostojanslva i dobrobil pojedinca 
U isto vreme nc smemo zaboraviti da je  istorija dokazala da je  covek drustveno 
bice. Zbog toga se javila ideja da se individualna Ijudska prava mogu ogramciti 
kolekjnnim interesima. Ipak. veoma je  tesko uporedili klasicne leorije o Ijudskim 
pravima sa teorijama koleklivnih prava, posto uzivaoci ovih prava nisu pojedinci 
negó kolektivni subjekti prava. Teoretiéari mnogo puta zovu ova kolektivna prava i 
pravima trece generacije Ijudskih prava, poste gradanskih i politiókih preñ a, koje 
diñe prvu generaciju i socijalno-ekonomsko-kulturnih prava koje diñe drugu gen- 
eraciju Ijudskth prava. Rad daje analiza lili prava koja su sa strane vecine autora 
prihvaiena kao kolektivna prava. Medu ostalum, lo su prava samoopntdeljenja. 
pravo na potlojanje grupa Ijudi, zaillle manjina, prava domorodaca. kolektivna 
kulturna prava, kolek/ivno pravo za mlr I slgurnost, pravo koriieenja prirodnih 
resursa. pravo na razvoj i napredak Nakon pojedinadne analize ovih prava, rad 
posveéuje pros tora i za mliljenja po kojlma kolektivna prava kao takva ne pvstoje 
/  na kraju se rad baví pilanjem zaillle koleklivnih prava. (/ k o j e  obavezan Ja 
obezbedi zaililu ovih prava kao u uniiiraínjem lako i u medunarodnvm pravu

Kljudne redi: Ijudska prava Ihuman righlsj, koleklivna prava (cvllecliu
r i /h ls j ,  p /a v a  so lid a rn o s ll (s o lid a n ly  n g h ls l

The opos ilion bctween (lie individual and (he community is one ol the central 
themes in the non-Westcm cultural crilic o f inUinational human rights.1 Kor a

1 Mrcrris. I Human Rigliis Ihiiversahly and Dlversity MurtiiiUk N(jhufl. I he lla.juc 2001. s. 67



very long time, theories of human rights and fundamental freedoms provided 
that their beneficiaries arc individual human beings. Under these theories, hu. 
man beings are entitled to these r ights simply by virtue of their humanity, dia. 
nity and integrity Tims, one of the key features of human rights thinking w* * 
the centralit> of the dignity ami well being o f individuals. On lire other hand 
human beings are ..social animals“. I Inis, individual human rights have collec- 
me interests as legitimate restriction grounds. Moreover, such interests my, 
impose duties on individuals. Some scholars argue that most human rights have 
a collective aspect." Some human rights are intended for the protection of an 
individual s capacity for relating with others (freedom o f  expression, freedom of 
assembly etc.). In relation to the state's obligation to implement human rights 
most of the rights are collectiv e, as they can be implemented by means of gen­
era! measures only. Some of the human rights are ascribed to special groups of 
human beings (such as children, women, prisoners, etc.), but still they belong to 
individual members of the group, rather than to the group itself as a hypotheti­
cal entity.

However, solidarity rights are difficult to reconcile with the classical theory, 
a» they are held not by individuals, but by collective subjects („peoples“). They 

frequently referred to as „third generation“ rights. Karel Vasak, former di- 
recio- of the Div ision of Human Rights and Peace o f UNESCO, began to use 
these terms at the end of the 1970s. According to him, following the first gener- 
a,.i.m of negativ e civil and political rights and the second generation of positive 
economic, social and cultural rights, a new, third generation o f rights received 
international recognition. These rights are the so-called rights o f solidarity as 
they can be brought through only by joint action o f all social actors (individu­
al'. stale, public and private entities, and the international community). Using 
tne terminology of the French Revolution of 1789, the first generation of rights 
implies freedom, die second generation equality, and the third generation (soli- 

rights) fraternity.*This model can be considered a simplified expression 
°( * « o  implicated historical advance. It does not indicate a linear proitts-

2 in r r  ge,'e,ali0" ° f righls appears ch«>8mg the existing one and 
disappears writ the emergence of the next generation o f rights. Also h does not
suggest dial one generation ofnghtt is more important titan another i he three

' Sicghart, P llu international law oj human riuhli n ar, „
Usy; J Ihn Universality of Human Highls, In Wwner I) L  v U* í°rü 3o7; \uU 

> M-*in-Niihon; .he n liKuc |
*  Ibidem



gciici.ilioiis iin* * implied lo I»» ( umuhtfivr overlapping and interdependent l\>•: 
„third gcneralion' rights pmpus<d by Vasek mclnd' ill»: right Jo developin 'n t  
llic light In prm < |||. iij'lil In I m ; 11111 y ;m»l balaiised eiiviionmeiif the property 
i ij’lil < * I (In i (HMinnn In i ilag< ' »1 lli* immkmd Mid III' right In humanitarian as
sislm icc/’

In m odem  theory, ill«* range ¡Hid > lassihcnliori '/I collective rights r, not clear 
(ill Som e < m iiiii' -iila lon  rhs im pin',li particular rights as such for exam ple 
lln* right in v  II del« iiiiiiialinii, lilt« nation and equality, die right lo m tcrnafronal 
pence ;ind security, the right lo die ir.c of w ealth and resources the right to do- 
velopm cnl. the right in environm ent and m inority  rights ' O thers use cla ,s<fica 
lions of co lleclivc rights, d istinguish ing  for exam ple:

..nationalist" co llective rights, that im ply the group of rights v/hich m v .rn c  
respect deal w ith the ex istence and cultural or political continuation  of groups 
( e g  right to se lf-determ ination )/5 and o ther co llective hum an rights '  or

- collective hum an rights reflecting dem and for a global red rstribu io r. of 
power, wealth, and o th e r im portant values or capabilities fright to p o lit ic a l eco ­
nomic, social, arid cultural self determ ination, right to econom ic arid vxria. d e ­
velopment, right to participate in and benefit from „the com m on heritage of The 
mankind**), and rights suggesting the im potence o r inefficiency of the  sta te  - 
certain critical respects fright to peace, right to a healthy and sustainable- e n v i­
ronment, and right to humanitarian disaster relief) .10 In the follow ing we d scuss 
those rights that are recognized by the majority o f  com m entators.

The principle of „equal rights and self-determination of peoples is uteri :r. 
the United Nation’s Charter flJNCH) art. I f2) as a basis for friendly re la’sorr. 
among nations, i his is also declared as one of the basic principles of »he I . ' •
'/ hroughout its existence, the UN has undertaken and supported many measure, 
to promote arid protect f/te Wgh/ to wlf-determination, especially in cncoeraxT 
arid accelerating the grant of independence to colonial countries, tru t tern tor .'e 
and other non-self-governing territories, 75 of which became independent bc-

5 V/eo//f H Human I'lyhh lh# ( onlent of Human I'lyhti Thn-* (Jvm'rah'nr. <,j !'
*Ar#ui/.hr.ory/fgalurit*/tb/w*%ion4 nhiml visited Aug 14,

'■ hrtrnx f. SX
1 '..vitfari, V : opxrt

( r/i/Ahff'S. I Thr Hl'/hlt o f 1'rof/ltn I'tn/filil* nr Gotn-nnniiil-. III i t  ) :!
Kl'/hh t/JI'dOf/Un, f>y.t//f4 l.r.iverti**/ I'n O/for I I'/XX 

'  f'f's//fi. I Hu' I 'l '/h h  " /  I'uo j/lri tn  M nJyrn InirrruHlofUjI Im *  III < 1 } ■ ! ! I • : 3 / '
fU'/Jti* of f'rof/U* f //1 <ft(\ IJrifV'.nity I'rr <uin i \ !'/>.< i 'I

* Wetl/rf), H It :
( .1/A t'r . l • 4  its .  1 I f i l i r A  * r ////// l l + » # l  u m n  m in  h t irn 'in f ic  u \}U *<  < / ./ t< r !  h im /

Inly V), 7M ,



tween the entn into force o f the 1 INC II in l (M5 and flic end of 1977 
of those measures, this right is incorporated into the International ( 0v, 
Civil and Political Rights (l( (/PR) and the International Covenant on f 
k . Social and Cultural Rights (K I SC K). Moth o f  these documents fan^ 
idcnbcalh preside this right:

^ f<
4 ,

..Ml peoples have the right o f  self-determ ination. Hy virtue o f that righ, k 
IrecK determine their political status and freely pursue their economic 
and cultural development.“ 12

1 >nt oi the most progressive documents dealing  with collective human- 
is the |Q8 African Chatter on Human and Peoples’ Rights (ACHPR).'V 
• inner the right to self-determination is com plem ented with the „rightto. 
tcnce and the further right to liberation „from the bonds o f  domination“, |г,й 
> I'hcraiion being unrestricted, except for recognition o f  such „by the inter 

a ¿.immunity' Moreover, the ACHPR declares a right to assistance!» 
the other State Parties in any „liberation struggle against foreign dominat 

h. - e c  с  ч  f-determination under the ICCPR and the ACHPR is abv 
‘■n,: *frimc*diatc. and non-derogable under any circumstances. Nevertheb 
mu4! 4  'lcd that self-determination does not alw ays refer to the right tt 
-cdt a:,: : ^  independent state entity but rather to ‘internal’ self-detenr i

IS cf the opinion that self-determ ination has been the singler. 
n -vv--:. iegal concept shaping our world during the last 50 years, at the xr 
nrv. being vm  strongly affected by economic self-efficiency .15

lur riyh! o f a '¿roup to existence is generally protected by the prohibi 
"• yr,r,; Lde and apartheid. Article II of the Convention on the Prevention 
Pui,.,i,n,cu' of the Crime of Genocide'6 defines genocide as „acts comm . 
*itii intooi to destroy »  whole or in part, a national, ethnical, racial or . 
gwup m such" I he international Convention on the Suppression and h - 
“.vin of tiic Crime of Apartheid relates the definition of the crime both to • 
j.s.i! mdmduals and to acts against groups.17

(.оьашл • vil and PoliÜaJ Right!, UNHCHR <hlip Ww*« .
■ ■¡.ч.ч,, ,, itcj iui> 20, 2006; International Covenant on t coiwm. v

.....* unlii l,i « // himl nu iiii I /< (/ , | W ( hsiKvI luK ■
■'la UJ Human and PeopU i Right! hup Wwwl.umntii

¡1ч/1ш гкя',ниlcd iul> 21.2006.
Ifj /О
’ "" oflmiigtnou I'tHtf/ht; lipuwmn linuink ‘

<jUi ,  ( m tna l Human Rlghhl PaJgrav«. New York 2U0U. s 68-^........ 111 Puni hment <.i the ( rime of Q«nockk -W
....... truhim  , visited iul> 20 Ю06

< w.vc/.üuo on the Suppression and Punishment of the Crime ol Apartĥ  " » w ‘. , h himl mtnui h II him', vi-dted July 20, 2006.



The right not to undergo group-based discrimination, granted to individuals, 
is frequently cited as an example o f collective rights. This view finds support 
in many international human rights instruments. The most important example 
is the International Convention on die Elimination o f All Forms o f Racial Dis­
crimination.18 In particular, the state parties under this convention have an obli­
gation „to engage in no act or practice o f racial discrimination against persons, 
groups o f persons or institutions“ .19 Even so, since these provisions are formu­
lated as state obligations, rather than as collective or individual human rights, 
..their result is a recognition o f the rights o f groups.“ 20

The protection o f  minorities, reflecting the needs o f  minorities and groups as 
collectives,21 is the oldest illustration o f collective rights’ protection. Since the 
seventeenth century, international treaties included provisions guaranteeing cer­
tain rights to religious minorities. Examples are the Treaty o f  Westphalia (1648), 
granting religious rights to Protestants in Germany, the Treaty o f  Olivia (1660), 
in favor o f Roman Catholics in Livonia, ceded by Poland to Sweden, the Treaty 
o f Ryswick (1697), protecting Catholics in territories ceded by France to Hol­
land, and the 1763 Treaty o f Paris between France, Spain and Great Britain, pro­
tecting Catholics in Canadian territories ceded by France.22 After the First World 
War the system o f minority rights protection was established by the League of 
Nations. By means o f special provisions in peace treaties this system secured 
legal equality for individuals belonging to minorities, as well as preservation o f 
the group identity and traditions o f minorities.23 After the Second World War, an 
individual human rights approach was applied to the protection of minorities. 
This means, that in the first place, minority rights are secured trough the prohi­
bition o f group-based discrimination. In the second place, the ICCPR includes a

"  International Convention on the Elimination of All Forms of Racial Discrimination <http: Winr. 
unhchr.ch/html/menu3/b/dicerd.htm>, visited July 20, 2006.

Iv Ibidem, art. 2(a).
20 Brems, E.: op.cit. 479.
21 Lemcr. N.: Group Rights and Discrimination in International Law. Martinus NijhofT. Dordrecht 

1991, s. 10.
22 Lemcr, ibid., 11-14.
25 For example, articles 86 and 93 of the Treaty of Versailles of 1919 <http: www.lib.byu.edu - nth 

wwi/versailles. hi ml >, visited July 20, 2006; the Polish-German Upper Silesia Treaty o f 1922 
not only guaranteed certain rights -  including life, liberty, and the free exercise of religion -  for 
all inhabitants, and equal treatment before the law and the same civil and political rights for all 
nationals, but also the same treatment and security in law and in fact to all linguistic, or ethnic 
minority groups of nationals; the right of minority groups to establish schools and religious 
institutions and to use their own language for publications, at public meetings, and before the 
courts. Binghamton University <http://history.binghamton.edu/resounes bjoh PolesAndJews. 
htm>, visited July 24, 2006.

http://www.lib.byu.edu
http://history.binghamton.edu/resounes_bjoh_PolesAndJews.htm
http://history.binghamton.edu/resounes_bjoh_PolesAndJews.htm


special provision oil the rights of individuals belonging to minorities serving as 
a starting point for further international and domestic legislation:

..In those States in which ethnic, religious or linguistic minorities exist, per­
sons belonging to such minorities shall not be denied the right, in communities 
\\ ith the other members of their group, to enjoy their own culture, to profess and 
practice their own religion, or to use their own language.“ 24

In modem human rights development there is a shift towards collective rights 
o f minorities. However, in many international and domestic human rights in­
struments these rights are declared together with rights o f  individual members 
o f  minority groups. Examples are the Council o f Europe's 1995 Framework 
Convention for the Protection of National Minorities25, the 1993 Vienna Dec- 
laration,2* * the 1978 UNESCO Declaration on Race and Racial Prejudice,2' the 
1992 Declaration on the Rights of Persons Belonging to National or Ethnic, 
Religious or Linguistic Minorities.28

The rights o f  indigenous peoples29 can be considered as a particular minority 
rights category, as historically the indigenous population was the target of dis­
crimination in many New World countries.30 These rights, compared to minority 
rights, are more readily recognized as group rights.31 For example, the 1994 
United Nations Draft Declaration on the Rights o f Indigenous People declares

Article 27 o f the International Covenant on Civil and Political Rights, UNCHR op.cit. 
r  Framework Convention for the Protection of National Minorities, Council of Europe <http 

comentions coe.int/Treaty/EN/Trealies/Html/l57.hlm>, visited July 24, 2006.
• Vienna Declaration and Program of Action, UNHCHR <http://www.unhchr.ch/huridocda 

huridoca nsf//Symbol)/A.CONF./57.23.En?OpenDocumenl>, visited July 24, 2006.
Declaration on Race and Racial Prejudice, UNHCHR <http://www.unhchr.ch/html/menu3 bd_ 
prejudhim-', visited July 21, 2006.

a  Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic 
Minorities, UNHCHR *'http://www.unhchrch/himl/menu3/b/d_minori.htm>, visited July 21, 
2006.

*  Brcrns, op.cif. 480.
V, a! I ace, R M M : International Human Rights Text and Materials, Sweet and Maxwell, London 
2001, s. 104.
/- y, I cderal Law on Territories of Iraditional Exploitation of Nature by Indigenous Small 
'•umbered Peoples of North, Siberia, and Far I ast in Russian Federation o f Apr. 4, 2001 <http 
bladunforurino v su/infobase/w ww. exe/a/90. new/upload, hind? doc- 7796S>. visited July 24. 
2006 11.0 Convention nr. 107, on the Protection and Integration o f Indigenous and Other I'riM 
and Scmi-fribal Populations in Independent Countries (June 26, 1957), declaring the collective 
rights of indigenous people, such as the right to decide their own priorities lor the process of 
development and to participate in the formulation, implementation and evaluation in national and 
regional development plans affecting them (article 7(1)), the right to retain their own customs 
and traditions (article H (2)), the rights of ownership und possession over the lands which they 
traditionally occupy (article 14 (I)), and the right to the natural resources pertaining to their 
lands (article 15(1)) (ILO Convention nr. 107, CWIS <http://www.cwis.ors/fivdp/lnternational 
Ho 107 txt>, visited July 24, 2006),

http://www.unhchr.ch/huridocdahuridoca_nsf//Symbol)/A.CONF./57.23.En?OpenDocumenl
http://www.unhchr.ch/huridocdahuridoca_nsf//Symbol)/A.CONF./57.23.En?OpenDocumenl
http://www.unhchr.ch/html/menu3
http://www.unhchrch/himl/menu3/b/d_minori.htm
http://www.cwis.ors/fivdp/lnternationalHo_107_txt
http://www.cwis.ors/fivdp/lnternationalHo_107_txt


for „collective rights“ many o f  the rights included in the Declaration”  An ex­
ception in this tendency is the Vienna Declaration referring to „the rights of 
indigenous people“, not peoples.33 It might be worth mentioning that the indige­
nous people, in line with international legal instruments, have a right to internal 
self-determination within the framework o f existing states.

The group o f  the so-called collective cultural rights defines an individual’s 
right to take part in the cultural life o f  the community. This right is recognized 
in the 1966 UNESCO Declaration on the Principles o f International Cultural 
Co-operation34 and separately protected in ICESC35 art. 15 (l)(a). The right to 
profess and practice a religion in a community with others is declared in IC- 
CPR36 art. 18 (1). Surprisingly, the right to use a language is provided by nei­
ther o f  them .37 The right to the common heritage o f mankind is included in 
the UNESCO Draft Declaration on the Safeguarding of Future Generations o f 
1997  38 'pj1 js r ight is supposed to be more comprehensive than other cultural 
rights. It provides every individual, in community with others, with the right 
to share „Earth and space resources, scientific, technical, and other information 
and progress, and cultural traditions, sites, and monuments.“

The collective right to peace and security or „the right to live in peace“ is 
declared as a right o f  „every nation and every human being“ in the Declaration 
on the Preparation o f  Societies for Life in Peace, adopted by the UN General

52 E g ., the collective right to live in freedom, peace and security as distinct people and full 
guarantee against genocide or any other act o f violence, including the removal of indigenous 
children from their families and communities under any pretext (article 6); the collective and 
individual right not to be subjected to ethnocide and cultural genocide (article 7); the collective 
and individual right to maintain and develop their distinct identities and characteristics (article 
8); the right to determine their own citizenship in accordance with their custom and traditions 
(article 32) etc. (Draft Declaration on the Rights o f Indigenous People, USASK <http:/www. 
usask.ca/nativelaw/ddir.html>, visited July 24, 2006).

53 Vienna Declaration article II, 28-29, UNHCHR <http://www. unhehr.ch huridoeda huridoca 
nsf/(Symbol)/A.CONE. / 57.23.En?OpenDocumenf>, visited July 21, 2006.

u Declaration on the Principles o f International Cultural Co-operation, UNESCO <http >*»**» 
unesco.org/cullure/lerws/cooperation/hlml eng/pageI .shlmt>, visited July 21, 2006.

35 International Covenant on Economic, Social, and Cultural Rights, Tufts University <http uww 
tufts.edu/deparlments/fletcher/multi/texts/HII497.txt>, visited July 28, 2006.

34 International Covenant on Civil and Political Rights op. cit.
37 However, the European Court o f  Human Rights has held that the right to education would be 

meaningless if  it did not imply the right to be educated in their national language (judgement of 
the European Court o f  Human Rights in Six Groups o f  Belgian Citizens v. Belgium, Council of 
Europe <http://www.coe.int/porialT.asp>, visited Aug. 5, 2006).

31 Draft UNESCO Declaration on Cultural Diversity, UNESCO <http://unesdoc.unesco.org/ 
images/0012/001234/!23405e.pdf>, visited Aug. 5, 2006.

http://www._unhehr.ch_huridoeda_huridocansf/(Symbol)/A.CONE._/57.23.En?OpenDocumenf
http://www._unhehr.ch_huridoeda_huridocansf/(Symbol)/A.CONE._/57.23.En?OpenDocumenf
http://www.coe.int/porialT.asp
http://unesdoc.unesco.org/images/0012/001234/!23405e.pdf
http://unesdoc.unesco.org/images/0012/001234/!23405e.pdf


ги w o  I mi 1пкл. (|* * *•чмчд

ut Ua Üotimuaa ua die Hicptuaiion ul Societies for l il'e in Peace. I N ' w-
• « • «4выти n* 41 u42rWl him■*, visited Aug S, 2006ж . . «  *ь « u n  t u  k .g U io f  Peoples tu Peace, U N  НС H R  ^kllp  » » »  bw/Mv.i *
availsJ l> 1 i  bum', visaed Aug 5,2006* » g b * . P U|.4« >61*• » < 1 ы  H M M uf u i I
'л.. Miei.uu Ы ШШШ ' kl ip »*» uihbb iwg b A /ms*« 4 I h i m ,  чыЫ W

/out* L*a швыл» «a. Un К .gilt tu lievcU^MiMTiri, U N H CltK < А ф  »-----t “ v r Vr h f r « ! *
Ы» MiUeJ А и« S 2006

a«*cmbb <r> io~fc \  not her declaration on this right. Declaration nn the w, l

,• *r» TVve. wUpted bv the I 'N General Assembly in IhR.r
th«- people* of onr phnet have a „sacred right to peace“ in its art I

rhc n r  hi f- */«r o1 Mmllh cmd renyurves or the right to U)Yerei$ntv m<.,
*■ -•' • n-< 't/n • might be described as an economic counterpart of the righ*
i. <elt*dr<eTn«n»tion There is an opinion that the permanent sovereigns (
^  m nnTi.ms ever ;Hcir natural resources is a component of the ..prmor 
.v eo««a -u-h;*. nnd self-determination of peoples“ declared in the UN char- 
„ n  I f  This nebt is formulated in art. I (2) of the ICCPR and the ICFSCR * 
Tph rw»rlc* io Jrcelv dispose of their natural wealth and resources with. • 
m^Aioe H  am obligations arising out of international economic co-opentim 
hn\o upin ;hc p i-xTic of mutual benefit, and international law“. Howeva 
n»cv documents limn the right to sovereignty over natural resources by . - pati m a-sini out ot mcmahonal economic cooperation'* and by interna;

*k o’ the most significant collective right -  the right to development, k 
sxrdwf i. some commentators, is difficult to define as a human right, became 
tame „iena> t s„gccs: the presence of certain conditions conducive for hurv 
p j t T '4’ The .mcia of this right is tracked back by some authors to the — 
’.»c.iarati n o’, h  .saciphia. adopted by the General Conference of the Inter. 
tMM> ijrtxr '.»rgar.i/Ation. which stated, that „all human beings, irrespective 
ram errec ur sev have the right to pursue both their material well-being rc 
Dace spinuu treed.«  in conditions o f freedom and dignity , of economic s\ 
fits anc equal opportunity" . 0

! t*c right i. dr.ci *pmcnt as a human right was launched by keba M’Bay 
ti«* u im  Chief justice of Senegal, in his inaugural lecture on that subject te x 
IV'. >iuo. acsMon of Uic International Institute o f Human Rights in Stnbtvc 
a uk (jcuoml Assem bly adopted the United Nations key document 
Am field - tiK O ixU rati «  on the Right to Development setting up the right a 
uc .ci >gu$cM u jMk uiu .enable hum an  right“ .44 I he Vienna Declaration iuo ‘ 
H iugiu» <•’ Avt. *>(«n l ' 10- l l  and 11/ 72-74) d esc rib o s  th is  right as „a umvov



and inalienable right and an integral part o f fundamental human rights“ . ’5 How­
ever. most commentators agree, that this right doesn’t really have any enforce­
able means o f  implementation, except in the regional ACHPR system.* I he 
right has been discussed broadly in recent years,45 * 47 * partly because the economic 
circumstances in many countries arc such that their inhabitants’ rights are vio­
lated steadily, and partly because some programs for the economic development 
of these countries may themselves result in deprivation o f human rights.1' (here 
is no generally agreed definition o f  the nature or scope o f the right to develop­
ment in the context o f  human rights. Many authors agree with the collective 
nature o f  this right,49 however, the right to development might be considered 
as being both o f  collective and individual nature.50 51 The UN Declaration on the 
Right to Development defines the right to development as right to participate in, 
contribute to, and enjoy economic, social, cultural and political development, in 
which all human rights and fundamental freedoms can be realized. ' Iherefore, 
this right, besides economic and social dimensions, has cultural and political 
dimensions as w ell.52

As individual human right, the right to development represents a kind of 
combination o f  all individual human rights or the basis o f  all other rights. The 
individual right to development is a right to human flourishing in all spheres 
of life,53 in other words the individual right o f every person to benefit from a 
developmental policy .54 An important element o f the right to development as an

45 Vienna Declaration: op.cit.
44 Alfredson, G.: The right to Development: perspectives from human rights law, in Rehof, L. A.. 

Gulmann, C. (ed.): Human Rights in Domestic Law and Development Assistance Policies o f  the 
Nordic Countries, Martinus Nijhoff, Dordrecht 1987, s. 84-85.

47 See, for example, the 1992 Rio Declaration on Environment and Development, SEDAC <http 
sedac.ciesin.org/pidb/texts/rio.declaration. 1992.html>, visited Aug. 18,2006; Program ot Action 
of 1994 Cairo Conference, UNDP <http://www.undp.am/archive/gender/UN/Coordinator Cairo. 
Cairo J.htm>, visted Aug. 18, 2006; Declaration and the Programme o f Action o f the World 
Summit for Social Development (Copenhagen, 1995), Visionoffice <http://mvw.visionoffice. 
com/soedev/wssd. htm>, visited Aug. 14,2006; The 1995 Platform o f Action of the Beijing World 
Conference on Women, UNDP <http://www.undp.org/fvcw/fvcw2.htm>, visited Aug. 14,2006.

44 Sieghart, P.: op.cit. 401.
w Kunig, P.: Human Rights Approach to the Right to Development: Merits and Shortcomings, in 

Chowdhury, S. R„ Demers, E. M. G.. de Waart P. J. I. M. (ed.): The Right to Development in 
International Law, Martinus NijholV, Dordrecht 1992, s. 84.

50 Brcms, E.: op.cit. 71.
51 Declaration on the R ight to D evelopm ent: op.cit.
52 Reported in Development, Human Rights and the Rule o f  Law; also UN General Assembly 

Resolution 32/130 o f 16 December 1977.
” Brcms, E.: op.cit. 72.
54 Weston, B. H.: op.cit.
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individual human right is „active“ political and economical participation.55 Ar­
ticle 3 (3) o f the Declaration on the Right to Development states, that national 
development policies must be based on „active, lice and meaningful participa­
tion in development and in the fair distribution o f the benefits resulting there­
from “ Pursuing these aims, states arc obliged to ensure equality of opportunity 
for all in their access to basic resources, education, health services, food, hous­
ing. employment and the fair distribution o f income.56 It should be noted that 
the participatory element is essential in other collective rights as well.

As a collective right, the right to development implies full realization of the 
right of peoples to self-determination, which includes, subject to the relevant 
prov isions of both International Covenants on Human Rights, the exercise of 
their inalienable right to full sovereignty over all their natural wealth and re­
sources.5' This right is the best example of the double state role with regard to 
collective rights. Acting as responsible for the promotion and protection of the 
right to development on national level, states have the duty to formulate appro­
priate national development policies that aim at the constant improvement ot the 
well-beinc of the entire population and of all individuals.55, Acting as representa­
tives o f nations on the international level states are obliged to take steps, indi­
vidually and collectively, to formulate international development policies with a 
view to facilitating the „full realization o f the right to development“ .59

A  collective human right with regard to the environment is  not generally ac­
cepted. It is included in the Rio Declaration concluding the 1992 United Na­
tions Conference on Environment and Development60 by reterence to the right 
to development. The Vienna Declaration adopted the same position. Article 1 U 
of the Declaration states that the right to development should be fulfilled so a> 
to meet equitably the developmental and environmental needs ot present aiu1 
future generations.61 In many documents this right was mentioned not ,i> a ^ 
lective right but among the rights of individuals.62 The collective environment'

M Article 2(1), United Nations Declaration on the Right to Development: op.cit.
It also says that : Effective measures should be undertaken to ensure that women ha\ i an u
role in the development process. Appropriate economic and social reforms should he can......
with a view to eradicating all social injustices“.

'-1 Art I (2), United Nations Declaration on the Right to Development: op.cit.
“  Ibidem, art. 2 (3).
*  Ibidem, art. 4 (I). _ ,* * **
** [he Rio Declaration on linvironment and Development (1992), SI DAI' "luip ' 

org/pidb/iexlt/rlo declaration l () ‘J2 html>, visited Aug. 5, 2006.
M Vienna Declaration: op.cit.
u  E g., Commision on Human Rights Resolution 1999/23, „Adverse effects ot the ill»*-11116 

and dumping of toxic and dangerous products and wustes on the enjoyment ot him' »1
article 4., UN <http://www.un org/documenls/ecosoc/dec/l998/edecl998-2-l2.hti»
Aug. 5, 2006.

http://www.un


right is prvwided bv the I‘>81 Ali¡can (.’barter on I Itimnn and People-. Kif/.hr. in 
the following foimulation „All peoples slut 11 Imvo ihe right lo n gcunal .air. 
taoloi\ environment favorable lo their development" (nil .’ I)."* 1 * * * * * *

I lie right to himumitoriiin iissistomr is described in the guiding principles 
tor (he strengthening оГ the coordination ol humanitarian emergency assistance
of (he l 'lined Nations as hav ing cardinal importance lor the victims ol nnlimil 
disasters and other emergencies.01 However, (here is no mechanism lo enforce 
(his right at the international level (except for the At lll’K).

We could see that there are many collective rights declared in international 
and regional human rights instruments and recognized by the international com 
inunity. However, some commentators suggest that the status o f collective rights 
as international human rights standards still remains ambiguous.0' ( )n the reason 
that ..people” cannot consist o f  anything more Ilian the individuals who make it 
tip. collective human rights are viewed as a non-existing concept and considered 
as rights o f all individual human beings.00 Many authors consider these rights to 
be too v ague to be justifiable, and nothing more then slogans promoting goals 
of the United Nations that are sometimes even used for propaganda purposes 
in some countries.0’ Besides, the skeptical attitude towards collective rights is 
largely based on supposed impossibility ol enforcement of collective rights ' 
flic current trend in the international human rights law and theory shows weak­
ness o f these views.09 Moreover, many authors agree that the traditional system 
of individual human rights combined with non-discrimination provisions is not 
sutlieient for the protection o f the rights of individuals as group members.'0

Nonetheless, there is widespread opinion that indiscriminate recognition of 
numerous demands or values as human rights would weaken the idea o f human 
rights in general. ’1 However, the inclusion o f collective rights, like the right 
to political determination and the right to sovereignty over natural resources, 
into the two fundamental universal human rights instruments over thirty years

Mr lean Oiortci on I Inman and Peoples’ Rights: op.clt.
"  See, r i : .  (¡eneral Assembly RESM5/I00 ol' M December p)90, UN ' ht tp  m n n m iv v  

JiK itKii-nis <m tvs ii-t.'irlOO.hlm \  visited Aug. S. 200f».
*' Weston. II II op.clt.

Donncly, J Human rights atul n»//«rmv rights, la Mating J.; Human Rights in a R/iaxitist 
World Individuals aiul('ollt/cfivtx. Mccklcr. Woslporl 1990, s, I '
I illicit. K M , I laminin. II. Inhtntallanal Human Rights Ptvbbms <;/ /«an Rolu v a m t /V.i. iuv,
l iulc. Poston 1995, s. 201.

-  Id. 204.
*v ..UiKinalilicil resistance lo iIh- Idea of collective Imtimn dgltls Is not veiv productive I'm die

pragmatic reason dial Midi rlgllls already exist," (Humus. I op oil / '  ).
Donnely. .1 ih in l<»Vnrration Rights, in llrOlaumii, l'.. I cl'chcr, U . /look, M (oil 1 /Viyi/ev and
Mmoritits in Intrrnatloiuil law. Martinas N(|lmll. Dordrecht I99J, s 91.

1 l illich, R IV. Ilaiimini, If: op.clt. .’01.
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ago lias not ruined individual human rights.' In the sam e way, many 
are afraid of possible underestimation of individual rights in favor of 
rights. This idea is supported by the fact that the worst violations of individ' 
human rights occurred in the name o f an „inspiring abstraction“, such a> 
one true faith**, „the nation“, „the state“, etc. The term „people** is an abyr> 
tion as well. As a result, grave abuses o f individual human rights might </; 
under „legitimating“ label of collective interest, if any o f  the individual rib­
and freedoms protected by modem international human rights law will bee . 
regarded as in some sense inferior to peoples’ rights.73 On the other hand, tf#; 
is a view that ..peoples are above all people“74, and that consequently such order 
has its adv antages as well. According to the latter approach the main functionc: 
collective rights is still their benefit to the individual. Groups have no ultima* 
or necessary value, but they are a way in which individuals achieve 
ends, which are necessary or desirable (in particular the good o f community!': 
the fulfillment of certain human capacities and attributes which are best fulfill 
in community).75 There is an opinion, that recognition o f collective right; 
human rights is meaningful as far as specific collective goods are essential!/ 
human self-realization.76

At all events, collective human rights are considered as an important com­
ponent of the protection of individual human rights, as, for example, wars ax 
local armed conflicts are clearly the most significant causes of violations:: 
individual human rights. The collective character o f  the first rights is justified 
from the insider perspective of the suffering individuals, who frequently exper- 
ence their suffering as group suffering.77 Furthermore, since 1945 the objects::- 
many serious human rights violations were ethnic groups as such. Therefore.! 
the injustice is upheld by hostile attitude towards groups, the solution require 
the promotion of the dignity of groups.78

Another issue is securing these rights. It is not difficult to identify the enti!:- 
whose duty is to respect and secure rights o f  individuals (the state, its gover 
ment, or other public authorities). This obligation is imposed on those wholu>:

n Brcms, E.: op.cit. 73.
75 Sicghart, R: op.cit. 368.
74 Kamenka, E: Human Rights, Peoples ‘Rights, in Crawford. J. (ed.): The Rights qfPeopu> 

University Press, Oxford 1988, s. 133.
71 Crawford, J.: op.cit. 167.
7t Jones, P.: Human Rights, Group Rights, and Peoples’ Rights, Human Rights Quarterly 2: 

s. 86-88.
77 Felice, W. F.: The Case for Collective Human Rights: the Reality o f Group Suffcrine. Edocs* 

International Affairs, 1996, s. 48.
77 Freeman, M.: Are there Collective Human Rights? in Beetham, D. (ed.): Politics and

Rights. Blackwell Publishing, New Jersey 1995, s. 32-33.. Donnely, J.: (1993) s. 92



it in their power. At the same time, it is not clear who n  ir power to e 'v ," î  
for people collective rights (like the right to dispov: of »be r-a’ora лея '  *'/d 
resources). In Karel Vasek's view solidarity rights are r ig :’'. «< "  'гЛ& кг” '*Л  
subjects and opposing to all centers of power.1'' I ha* power ea ' oe vpr'-.yJ . e ' 
thinly over other states, public and private, national and ;**e'~a* y / e  
and many individuals. I he right to peace, the right to a heal*.' у er . r'/r r  er* ar/i 
similar rights can be considered as rights typical for a group of p^.pje faryj v  
the whole human race).

The possible solution could be to regard a state as responsible оегг'оте r* i 
population for performing in it’s competence the duties impeded hr. со  cc* .e  
rights' obligations, and as a representative o f  it's population s protк г  z  '  eve 
rights on the international level,80 bearing in mind that these are yr ."  /• z o -  
emments who have to take the prime responsibility for promo*.: vr. ar.d s '  -'ac­
tion o f human rights.81

Some commentators consider collective rights as a result o f both ± e  rise and 
the decline o f the nation-state in the second half o f  the 20 th century - . t  v  : 
case, collective rights are understood as reflecting the emergence о: Г - rd ; t :  
nationalism and its Revolution o f rising expectations" (Le. hs demand : . r  a 
global redistribution o f power, wealth, and other important -allies - сарал - 
ties) and suggesting the impotence or inefficiency o f the nation-state m cer.i - 
critical respects.83

Considering the role o f states with regard to collective rights, scrr.e rre r: 
„distrust14 collective rights, since states might interpret their, as state ь r r t  
widening the area for individual rights abuses. However, states . ic jcj: the - ghrs 
of collectives in the same way as they violate the rights o: inc:. iua_s. The 
also promote the rights o f  collectives as they promote the rights : :  z_-
als. Therefore, collective rights have to be opposable to the r ^ e s  in the sa rtr  
manner as individual rights. Considering the nature o f  collect: .= rights. some : 
them have to be, and are able to oppose foreign states and the internai: : na. . .  ггь 
munity as well. The latter characteristic demonstrates an unarguable iuc
of collective rights before individual rights.w

Collective rights are traditionally g i\en more attention to in noo-V.c - tens - 
eties, where the communal dimension is more important for an т о л  T c 
being than in Western societies The interest o f  the group is aut.m at.^u. . r * 10

r‘ Brems, E.: op.cil. 74.10 Brem s, ibid., 485.
“ Ayala-Lasso, op.ciL 94. 
c  Weston, В. H.: op.ciL
G Ibidem.
u Donnely.J.: (1993) s. 72-73.



individual's interest." I or this reason international human rights frequently un­
dergo critique in non-Westem countries, since the conflict between the individu­
al and the community is the base of the human rights law originated in Western 
countries. The promotion of collective human rights expresses the efforts of 
non* *Western governments to assert their values at the international level The 
1976 Universal Declaration of the Rights o f Peoples adopted in Algiers may 
^erve ns an example of this tendency. The so-called collective „T hird Worldist' 
and „Globalist“ approaches*6 to collective human rights arc based upon the non- 
Westcm way of thinking, and they similarly perceive these rights as a proper 
response to the globalization and the unconditional control o f  Western countries 
ov er the international politics.

In this way some commentators challenge the universality of collective rights 
on the ground that some groups of peoples do not need them at all. A lth o u g h  
possibly true with regard to minority and indigenous peoples’ rights, th is  ar­
gument is void concerning other collective rights attributed to all people. For 
example, peoples from rich countries enjoy a right to development on an equal 
г>ам with people from poor ones. However, the protection of the first’s right 
docs not require any action. In the same way providing for special rights to chil­
dren or women doesn’t violate their universality. Eva Brems argues that hum an 
rights can be stipulated on behalf of certain categories o f individuals or groups 
as long as these same rights are not denied to others.87

It seems that arguments against collective rights are often based on the fact 
that many people are less sympathetic to the rights o f others as a group, espe­
cially. when that group is perceived as very different.88 The international collec­
ts  c human rights' concept is still in process o f development, and we may say 
the same about many of international human rights. However, such a view is 
particularly 'rue with regard to this group of rights. The potential of collective 
rignts г gfcai and ine view that „individual human rights [... ] are a safer ami 
probably moic effective course to pursue human rights“ 89 will probably change. 
Collective human rights are recognized and protected in many o f international 
human rights documents. There is a large academic interest to the topic as well, 
espc ially in connection witli the globalization issues. And, although there is a 
f i- for international human rights instruments, they in themselves will not free 
tiie world of human rights violations.90

“  breirib, h  : op.cil 67.
*  Июнь, ib id  , 70.
*7 Brciiib, ib id  ,71.
"  B o f in c ly , (1993)1. 149.
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*  Wallace, К. M. M : op.cil. 104.
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SOLIDARITY RIGHTS: 
UNIVERSALITY AND DIVERSITIES

Summary

This work deals with the issue and development o f collective human rights. 
Throughout the centuries, human rights and fundamental freedoms provided that 
the beneficiaries o f these rights and freedoms are individual human beings. Thus, 
for long, one o f  the key features o f human rights thinking was the centrality o f  the 
dignity and well being o f  individuals. On the other hand, history has proven that 
man is a social being. Therefore, individual human rights have collective interests 
as legitimate restriction grounds. However, the solidarity (collective) rights are 
difficult to reconcile with the classical theory, as they are held not by individu­
als, but by collective subjects. These rights are frequently referred to as third 
generation human rights, after the first generation o f negative civil and political 
rights, and the second generation o f  positive economic, social and cultural rights. 
This work analyses the third generation o f human rights, the so-called solidarity 
rights. Among others, these are the right to self-determination, the right o f  a gro­
up existence, the rights o f  indigenous peoples, protection o f  minorities, collective 
cultural rights, etc. Following this, the work looks at opinions that question the 
existence o f  such rights.

Key words: human rights, collective rights, solidarity rights




