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ANGLO-SAXON APPROACHES TO STUDENTS’ FREEDOM OF SPEECH
AND CYBERBULLYING: CONSTITUTIONAL FOUNDATIONS FOR A
COMPARATIVE ANALYSIS

Tamas Ponge

PhD studen

University of Szeged Faculty of Law and Political Sciences
PhD thesis coordinator: Judit Téth CSc associate professas

Abstract

In our globalized world the internet enmeshes every-day life with all of its advantages and piffalls. am
it does so especially in the school environment, where it is used for many positive and negative purposes
however, students’ speech might often become offensive, vulgar, lewd, or harassing, and we can cams
say, that some peers might bully each other verbally and physically.

Bullying exists since the first school was established'; the peers picked on each other, made f= »
the weaknesses of their classmates already back then. We all went through these kinds of sftuations 5
these stopped, when we arrived home. Nevertheless, since the internet appeared, bullying does nof S
at the school or in the schoolyard, but does continue at home via electronic devices. Cyberbullying & &
phenomenon, but we cannot define it properly, and this is exactly what points to the biggest protwss
namely this type of activity does not have a general and widely accepted definition, but approaches Sess
vary in the legal cultures and in the different states.

In my article, | researched the collision of cyberbullying activities with freedom of speech, especai &
terms students’ freedom of expression. In the first part of my essay | will highlight definitions from _ssss
States state laws, and briefly analyze the crucial elements apparent in these regulations.

Moreover, in the second part | briefly summarize the main finding of leading US precedent. & =%
decidendi of which guides the judiciary in developing standards. The Tinker or the Fraser cases ¢ %%
relevant tests forged by the United States Supreme Court are examples to these precedents uses s
Therefore, these decisions will clarify the reasons why the definition of cyberbullying represents = g
and burdensome task for the legislator. Furthermore, through the case law analyzed, we wil == W
question, whether the Tinker and other students’ free speech landmark cases and their conclusams
applicable to different forms of electronic expression in the online environment as well. Moreover, we 5
further address the problem of off-campus speech. In light of the current situation in the US, thoss =%
by cyberbullying await the decisions of the Supreme Court, who - to this date — remains reluctan’ &= s
this issue.

Keywords: cyberbullying, definition, students’ freedom of speech, Supreme Court of #=
States, Tinker standard, Fraser, Layshock, Kowalsky, schoolhouse gate

In our globalized world the internet enmeshes every day life with all of its advantages and =2
virtual world creates a host of possibilities in private and professional, business life, but in add®or = S
great benefits, many pitfalls — elaborated herein - fine-tune the picture. In the school envirmmes S0
internet is used in many ways: for communication between students and teachers; homework zsscm
are dispatched and sent via e-mail (or via social media) between students and teachers; ma= s
have their own online or off-line journals, where pupils have the opportunity to express thems=ws 2
replenish their personalities etc. However, students' speech often becomes vulgar, lewd, o5 &
harassing, and we can calmly say, that the peers bully each other verbally and physically as wet S

T McCartHy 2014 p. 806.
2 See HosTETLER 2014 p. 2 note 4.
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nce the internet appeared, bullying does not finish at the s

"ome via electronic devices.

Tamas Sy What does cyberbullying mean and how should we regulate it?

Cyberbullying deserves our attention as a complex phenomenon overarching several branches of law,
#% We cannot give an exact answer as to what regulation would best fit the purpose of prevention. What
=zmplifies one of the most important problems of this activity is that it does not have a widely accepted
4 crystallized definition neither on the international nor on the national level. However, there are some

_ nucial elements, such as: (i) the act of bullying being committed in the virtual world, (i) repetition, (ii)
’ - “ensiveness.

. In-my article, | researched the collision of cyberbull
- any cases throughout the world (USA, Australia, an
woblem and issue, which still remains unresolved,
In the first part of my essay | will highlight definitions from United States state laws, and briefly
- alyze the crucial elements thereof,

- Moreover, in the second part | looked briefly throu
: = " Fraser cases and the relevant freedom of speech
. - ngdom (SCOTUS). Therefore, these decisions will
— =ation of all-encompassing protections against)

"¢ legislator. Furthermore, through the case law

P— #d other students' free speech landmark cases are analogically appli

' =xoression as well, The issues of off-campus speech will also be addressed,

ed?; the peers picked on each
s the case at present as well. We all
pped, when we arrived home. Nevertheless,
chool or in the schoolyard, but continues at

ying activities with students’ freedom of speech.
d United Kingdom, Ireland) prove that this is a

gh the leading US precedent, such as the Tinker or
tests created by the Supreme Court of the United
clarify the reasons why the definition of (and the
cyberbullying represents a great and burdensome task to

- CYBERBULLYING LAWS (IN THE UNITED STATES)
- In the United States all but one (Montana)
= wncerns cyberbullying expressis verbis
ul Sannttl In the following, | will introduce some examples of said
ke “oerbullying. No clearly established federal law exists in the United

states enacted anti-bullying laws, and out of these 22

case, resulting in the
ying; thus it seems appropriate to begin the mapping of legal regulation with
%s state. On 3 May 2010, the governor approved the Act Relative to Bullying in Schools, which defines
allying, including cyberbullying and separately defines cyberbullying as well, as follows:

* See supra note 1.
* HINDUJA-PATCHIN 2015 p. 1.
5 See McCARTHY 2014 p. 811.
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distribution or posting creates any of the conditions enumerated in clauses (i) to (v), inclusive, & &
definition of bullying".

This definition is a very detailed one, which attempts to cover all online activities that might s=s s
online bullying. However, cyberbullying is a special type of bullying?, as we can realize from the s
quoted legislation. In the above-cited Massachusetts Act bullying is defined through some very imoasss
key elements such as repeated use, substantial disruption of the education process, or the infringemes &
the rights of the victims at school® (I will deal with these later on in detail). In the context of the presss
topic, bullying and cyberbullying are in a very close connection: cyberbullying is bullying online. Tae s
why, when talking about the different definitions of cyberbullying, | need to focus also on the quaies
elements of bullying as well. With this method, the differences and specific attributes of the online yee s
bullying become clearly visible.

In North Carolina, the General Statutes (GS) define cyberbullying in § 14-458.1:

“[llt shall be unlawful for any person to use a computer or computer network to do any of the follosss
(1) With the intent to intimidate or torment a minor: a. Build a fake profile or Web site; b. Pose as 2 mus
in: 1. An Intemet chat room; 2. An electronic mail message; or 3. An instant message, c. Follow & =
online or into an Internet chat room; or d. Post or encourage others to post on the Internet prwss
personal, or sexual information pertaining to a minor. (2) With the intent to intimidate or torment & me &
the minor's parent or guardian: a. Post a real or doctored image of a minor on the Interet; b. Access. a8
or erase any computer network, computer data, computer program, or computer software, inclisis
breaking into a password protected account or stealing or otherwise accessing passwords; or c. Lss
computer system for repeated, continuing, or sustained electronic communications, including electmss
mail or other transmissions, to a minor. (3) Make any statement, whether true or false, intendmg %
immediately provoke, and that is likely to provoke, any third party to stalk or harass a minor. (4) Copy &%
disseminate, or cause to be made, an unauthorized copy of any data pertaining to a minor for the pumms
of intimidating or tormenting that minor (in any form, including, but not limited to, any printed or electmss
form of computer data, computer programs, or computer software residing in, communicated &
produced by a computer or computer network). (5) Sign up a minor for a pornographic Internet site wes %
intent to intimidate or torment the minor. NC General Statutes — Chapter 14 Article 60 6 (6) Wi
authorization of the minor or the minor's parent or guardian, sign up a minor for electronic mailing lists &%
receive junk electronic messages and instant messages, with the intent to intimidate or forment the mina®
(In 2012, Senate Bill 70710 extended cyberbullying protections to school employees - such as teaches -
as well'),

In the Senate Bill bullying is also defined, but | just want to highlight some crucial points of this
conception herein: (i) the creation of a hostile environment by substantially interfering with or impaireg &
student's educational performance, (i) taking place on school property or at a school-sponsored funcias
etc.’? In this cyberbullying concept, repetition is a qualifying factor, contrary to the Massachusss
definition, which is a significant difference between these two state laws, which also demonstrates &=
different and divergent approaches to the topic on the state level. In North Carolina, the infringements &
the rights of other students are not regulated; however, it is an important standard in the SCOTUS cas
law, as we will see below in Tinker, in relation to cyberbullying.

& Act Relative to Bullying in Schools Section 5.

T See HOSTETLER 2014 p. 2.

8 supra note 6.

¥ North Carolina General Statutes Chapter 14 Article 60 §14-458.1.
10 North Carolina Senate Bill 707 Section 4.

11 McCaRTHY 2014 p. 812-813.

12 North Carolina Senate Bill 526 Section 1.
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18 GALLAGHER-WATSON 2014.
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- ¥ssouni Revised Statutes, Chapter 160 (160.775) emphasis addeqd.
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Scotland, Joshua Unsworth (15) from England, Ciara Pugsley (15) and Erin Gallagher (13) bot s
Ireland committed suicide due to exposure to severe online bullying. In spite of these terrible and shoses
cases, the UK and Ireland still did not recognize the need to enact any laws concerning this issue. & S
UK, on the one hand they try to resolve this problem by applying already existing statutory norms, su= &
the Protection from Harassment Act 1997, the Malicious Communications Act 1988, Communications
2003 and Public Order Act 1986, | am of the opinion that attention should be paid to create dedeas
sectorial protection to try to prevent cyberbullying through laws specifically designed to counter comss
that is able to realize cyberbullying. On the other hand, the Education and Inspections Act 2006 ghes i
power to the head teacher ,encouraging good behaviour and respect for others on the part of pupils
particular, preventing all forms of bullying among pupils .

In Ireland ‘there is no specific legislation here which deals with this issue. Bullying and cyber-bus =
need to be defined and penalties around such need to urgently be introduced here!. The Irish sesse
works with the same solution as the UK, namely it applies already existing statutory frameworks, suz
the Children's Act and the Education Act, as is argued by David Fagan, cited above. In my opinios. S
cannot be the solution to the problem. Teenagers died and many students still suffer from s
cyberbullying. | accept and acknowledge that an Act will not solve this phenomenon like magic, becausss
the US cyberbullying is still an existing and ever growing problem, even though there is legislative S
minimize the harm done. However, said legislative signifies that the legislator recognized the importzres s
the problem?2 and tries to come up with solutions.

We could continue enumerating solutions by the different US states and other Anglo-Saxon coumms
but one issue remains crystal clear: there is no generally accepted and used formula to s
cyberbullying, or its elements. In addition to legislators, legal scholarship and academia unsuccessie
tried to find the perfect definition for this issue??.

There are crucial elements, as | wrote above, that make cyberbullying especially dangerous = %
information society, such as it is being committed (i) in a repeated fashion, (i) via electronic devices &
an offensive, aggressive, hurtful, often vulgar manner (as to form of speech). In the next part, | shat S
on the legal collision of students’ free speech protected by the First Amendment and the schools’ aus &
ensure a safe educational environment in the United States?. This comparison serves the purpess &
highlighting concurrent interests and values and | intend to point out that students’ speech protectsd s
First Amendment leads to an unreasonable protection of free speech in this very delicate context, ans s
though the courts try to provide protections for the victims and the schools (by focusing on their rights s
duties), the “overly mystified” First Amendment creates a great obstacle in terms of limiting stussms
speech realizing cyberbullying. As Jacqueline Lipton says: “fwjhen the First Amendment is added i %
mix as a concern for legislators, it becomes almost impossible to create effective and constitutionally s
laws for the regulation of cyberbullying?s,

STUDENTS' FREE SPEECH IN LIGHT OF THE SCOTUS DECISIONS

As | wrote above in the introduction the second part of my article deals with First Amendment ssus
concerning cyberbullying. It seems appropriate and necessary to clarify one crucial point, namel S
SCOTUS still has not decided in any cyberbullying case involving the possible limitations of students e
speech. Given this lack of guidance, the schools bear the responsibility to find the best methods to s
this issue. Consequently, practices to avoid cyberbullying vary state by state. In almost all of the s

12 DEPARTMENT FOR CHILDREN, SCHOOLS AND FAMILIES 2007,

2 Education and Inspections Act 2006 89 (1) (b).

2! SLATER 2014, cites David Fagan, who is a health and safety law expert.

2 \yoLo 2012 p. 91.

23 See Lancos 2014; Lirton 2012-2013; McCARTHY 2014; VuoLo 2012: RoDKIN-FISCHER 2012: Ho 2012.
2\yoLo 2012 p. 91.

% LipTon 2012-2013 p. 121,
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! Ses Is that they were born before the blasting spread of the
thus nowadays the courts try to apply the ratio decidendy

‘ S he and the tests created in these old
"s. This transposition is not always successful,

sstly, the most important case in students' free speech is Tinker?. 27 John Tinker, a 15-year-old

I decided during the holidays to wear a black armband to express his support for a truce in the
War. When the school board heard about his plan, they adopted a policy, in which they prohibited

& these kinds of armbands and suspended the students until they wore them. In light of this policy,

its way to SCOTUS The central
lies in the area where students in
ol authorities™. (This question is

Ithe case was identified by the SCOTUS as follows: “Our problem

£zise of First Amendment rights collide with the rules of the scho
#ral to my paper as well.)

&7 SCOTUS defined the problem, they analyzed the situation and delivered a landmark decision
¥S passive, non-aggressive “pure Speech™, which established the basic test to handle students'

ch and its collision with the rules imposed by school authorities. Moreover, Tinker created the
&d "schoolhouse gate” formula, meaning that “either students or tea

e in any electronic speech cases, because at any time, when students’ speech takes place
Pe school (house gate) the problem of location appears (e.g. off-campus speech could become

us) and in almost every case then, courts should recall the “schoolhouse gate” doctrine.
ertheless, Tinker created an extremely important standard:

r action that intrudes upon the work of the schools or the rights of other students”'

Tinker standard created two prongs: it ‘reasonably forecast(s) a substantial disruption

of the expression, or it collides with the rights of others™2. As we can see, these two elements
anjunctive, thus the standard gives two options for courts in their future decisions. However, we
p in mind, that in 1969 the internet did not even exist as it does today, so the reasonably
ubstantial disruption element of the Tinker test was much easier to define than it is now, with the
of social media sites, smart phones and free Wi-Fi systems.

elevance and the importance of the Tinker standard will be more understandable later on, when |

ice some cyberbullying cases, where Tinker prongs were used to delineate students' free speech
s duties to protect victims.

ermore, following the development of cases d

ealing with the above-mentioned First Amendment
ow present the core of the Fraser doctrine.

This standard was created in Fraser’3 3 where a

erv. Des Moines School District, 393 US 503 ( 1969).
also McCARTHY 2014; HoSTETLER 2014,

upra note 26 p. 507,

). 508.

1. 506.

arid.

4RTHY 2014 p, 813 emphasis added.,
2| School District v. Fraser, 478 US 675 (1986).
ilso McCARTHY 2014; HOSTETLER 2014.
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high school student (Matthew N. Fraser) referred to his opponent with sexual metaphors during == s
in front of 600 other students in an educational program. On the next day the principal suspendes s e
removed his name from the candidates' list for graduation speaker at the school's commenssms
exercises, by reason of an alleged violated of the school's “disruptive conduct rules”. Later the =samms
filed suit in a Federal District Court for violating his free speech rights®, and the District Court 2 e
Court of Appeals for the Ninth Circuit held that the school's rule was ‘unconstitutionally vame s
overbroad™. The Ninth Circuit stated also, that the speech analyzed in Tinker is indistinguishzbie Sam
Fraser issue¥. The SCOTUS opinion clarified some key elements of students’ freedom of spsss &
connection with the Tinker case as well. First of all, they stated, there exists a difference betwese
constitutional protection of an adult's and a minor's, student's speech. In their words: “simply becaus
use of an offensive form of expression may not be prohibited to adults making what the speaker comssss
a political point, the same latitude must be permitted to children in a public school. ... we reaffirmes S

constitutional rights of students in public school are not automatically coextensive with the rights = s
in other settings™8. Second of all, the Fraser standard was set up, the core elements of whics ==
following: “ftJhe First Amendment does not prevent the school officials from determining that = ses
vulgar and lewd speech such as respondent's would undermine the school’s basic educational mssse ™

Last but not least, a significant distinction can be seen from Fraser between two types of s
‘marked distinction between the political "message" of the armbands in Tinker and the sexuz' s
of respondent’s speech in this case seems to have been given little weight by the Court of Azpess &
upholding the students' right to engage in a nondisruptive, passive expression of a polifical wesmse
in Tinker, this Court was careful to note that the case did "not concern speech or action that intuses

the work of the schools or the rights of other students."*? and “[b]y glorifying male sexuaf®y. == & &
verbal content, the speech was acutely insulting to teenage girl students™!.
In light of these statements we can safely say that the vulgar, lewd or offensive spe=cr &

protected by the First Amendment in a controlled, school environment; however, the same cor=m s
deserve the protection of the Federal Constitution in case such speech is delivered by =sume
Nevertheless we have to recall, that in those days, the internet was not at the general disposa =
population to exchange views, opinions and to exercise free speech. However, the basics o == s
collision between students’ and school authorities' right and duties relating to free speech wes= = =
established in Fraser as in Tinker.

Furthermore, the last case, although not directly relevant to the issue of cyberbulyrs = S
Morse# 44, In this case a sort of “Morse-code” was created by SCOTUS, based on the followss S
pattern. At a "school-sanctioned and school-supervised event, a high school principal saw some & %
students unfurl a large banner conveying a message she reasonably regarded as promoting Hegs S
use”, and the principal (Morse) directed the students to take down the banner, but one of them =
thus the principal suspended him.

In the opinion of the Ninth Circuit, the principal violated the student's freedom of speech, bus S50
reversed the decision of Ninth Circuit. In their reasoning, SCOTUS concluded that the principal's messus
exemplified how seriously the school ook the dangers of illegal drug use. Moreover, as they arpuse
First Amendment does not require schools to tolerate at school events student expression that comuss

% 1d., supra note 33,

%|d., p. 679.

¥ 1d.

% FraserId., p. 682.

¥1d., p. 685,

401d., p. 680 emphasis added.

4d., p. 683.

42 See McCaRTHY 2014 p. 814,

43Morse v, Frederick 551 US 393 (2007).

4 See also McCaRTHY 2014; HosTETLER 2014,

$7UDII §1 CERCETARI JURIDICE E

» Tose dangers™s. As far as Marth
wwid be curtailed without the link t
wciuding expression from constitutiol

These three SCOTUS landmar
s=relwood*®. 4%, that remained una
weerstand the problems around cybe

The main reason, why | analy
mzking their way through the court sy
% ~ighlight the crucial elements of t
“rclo-Saxon (US) approaches to the

CYBERBULLYING CASES IN 1

After having analyzed the pro
sroduced the relevant students’ fri
=evant cyberbullying cases in Unitel
s#erences between the previously a
#e first two.

(i) First of all, does electronic sp
woly the Tinker or Fraser standards |

(i) Second of all, there is the
=2ding us to the issue of off-campi
wuid be considered as on-campus s

(iii) Third of all, the question o
gobe has a possibility to create a w
wriful, offensive etc. messages, vide
T point is, anonymity is an imn
svaronment, but it bears many dang
sssay.

In the following, | will introduce
¥ the courts in giving answers to the
% Tinker and Fraser doctrines to ti
seech).

Firstly, in Layshock52 53, the 1
s=termine if a school district can pui
$e classroom, when that conduct |
=ated to any school sponsored ever

As far as we can see, Layshock
e background story of this case

4 |d, supra note 43 IV.

%|d,, p.814.

4T McCARTHY 2014 p. 814 note 33.

4 Hazelwood School District v. Kuh
sudents’ freedom of speech. See McCarTs

49 See in detail also McCaRrTHY 2014

50 See VuoLo 2012 p. 92,

51 See LipTon 2012-2013 p. 106.

%2 United States Court of Appeals for

53 See McCarTHY 2014 p. 819 Hoste

54 |d. supra note 52 p. 5 emphasis at

5 There was another main question




DIl §1 CERCETARI JURIDICE EUROPENE 541

ose dangers™s. As far as Martha McCarthy stated in one of her articles: -promoting illegal drug use
d be curtailed without the link to a disruption™s and ,the Court in Morse created a new standard
uding expression from constitutional protection based on ,student welfare™7

These three SCOTUS landmark decisions — inker, Fraser and Fraser — actually even four with
=wood®® %9, that remained unaddressed in this paper — constitute the basics that enable us to
rstand the problems around cyberbullying and students’ free speech.

The main reason, why | analyzed and introduced these cases is that many cyberbullying cases
ing their way through the court system were decided upon these standards, thus it seemed appropriate

Mahlight the crucial elements of these opinions in a logical framework underlying the analysis of the
o-Saxon (US) approaches to the topic.

| CYBERBULLYING CASES IN THE US COURT SYSTEM

| After having analyzed the problem of the definition of cyberbullying in the previous parts, and
Biuced the relevant students’ free speech cases, now | shift my focus to electronic speech, and

ant cyberbullying cases in United States court Jurisprudence. In this topic, there are three very crucial
Fences between the previously analyzed cases and these ones, but in this essay | will focus only on
frst two.

) First of all, does electronic speech bear the same characteristics as offline expression, thus can we
b the Tinker or Fraser standards for these situations?
) Second of all, there is the question of location (from where the electronic speech originates),
g us to the issue of off-campus and on-campus speech, and whether an off-campus expression
B be considered as on-campus speech, if it affects the school environments®.
i) Third of all, the question of anonymity’' arises as well. Anyone from anywhere all around the
E nas a possibility to create a webpage, a blog or a Facebook profile anonymously, send or deliver
W, offensive etc. messages, videos and so on, with any kind of electronic devices in a nameless way.
{ooint is, anonymity is an immanent and inherent characteristic of the intenet and the online
Eament, but it bears many dangers in itself. However, | shall no longer deal with this question in this
P
n the following, | will introduce a few cases about cyberbullying, in which | will present the reasoning
E courts in giving answers to the first two issues | addressed above (concerning the possibility to apply
fnker and Fraser doctrines to the changed context of cyberbullying, and regarding the origin of the
&)

:'étly, in Layshocks2 53, the Third Circuit defined the main issues as follows: ,we are asked to

Wine if a school district can punish a student for expressive conduct that originated outside of

sassroom, when that conduct did not disturb the school environment [under Tinker] and was not
¥ {0 any school sponsored event™* 5 [under Fraser].

#s far as we can see, Layshock concerned the

question of location: where the expression originated.
fackground story of this case was quite simp

le, Justin Layshock via his grandmother's computer

#1d. supra note 43 |V,

Fid., p. 814,

¥ McCARTHY 2014 p. 814 note 33.

f Hazelwood School District v. Kuhimeier, 484 US 260 (
i freedom of speech. See McCarTHY 2014,

¥ See in detail also McCaRTHY 2014; HosTETLER 2014,

¥ See VuoLo 2012 p. 92.

f See LipToN 2012-2013 p. 106.

FUnited States Court of Appeals for the Third Circuit No. 07-4465,

¥ See McCARTHY 2014 p. 819 HosTETLER 2014 p. 17-18,

$d. supra note 52 p. 5 emphasis added.

f There was another main question, about the due process rights violation, but it will

1988) was also a very important case in the evolution of

not be analyzed in this article,
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created a fake profile on a social media website in the name of his school's principal outside school e
in his free time. On this profile he posted vulgar expressions and linked the principal with drugs, sess
abuse and others®. As a retaliation, the school principal placed Layshock into an Alternative Educa
Program, banned him from extracurricular activities and from participation at the graduation ceremony®
of which caused problems for Layshock, who (through his parents) filed suit in a District Court,
affirmed, that his First Amendment rights were violated. Then the principal appealed to the Third C - =mpus and non-school-related spet
which defined the problem as mentioned above. The Third Circuit mentioned the landmark casss s S opinion concerned the origin of
students' free speech, such as Tinkers8, Fraserss, Hazelwood®, Fraser!. At the end, the Circuit hele B9 ould have reasonably expected th
the school violated Layshock’s free speech rights, by stating: ,we will not allow the School District to s Wc= the substantial disruption of the
its authority so far that it reaches Justin while he is sitting in his grandmother's home after school™ 3 %=d as on-campus speech, also be
considered the ,schoolhouse gate” element expressed by SCOTUS in Tinker, but held that in this = S=fore, the regulation by the school |
would be very dangerous in the future, if an off-campus speech, where there is no reasonably foress F

substantial disruption, would be considered as falling in the purview of school authority. Further, the &
Circuit affirmed the District Court's opinion, that this fake profile did not mean any substantial dis=u
(under the Tinker standard's first prong) to the school environment; therefore, this speech canms
assessed as on-campus speech®. The Third Circuit also examined whether the speech of Layss
could be excluded under Fraser®4, but refused to do so, because it affirmed the District Cas
argumentation: “ftlhere is no evidence that Justin engaged in any lewd or profane speech wes
school'ss,

This case exceedingly exemplifies how difficult it is to decide whether an (off-campus) spescs
qualify as on-campus speech, even if it originates outside the school. | agree with this decision, beca
fake profile, which contains less vulgar or offensive speech, without the intention to harm anyone, zam
cause substantial disruption in the context of the school environment, even though its content mgs
referring to a school employee. However, if this case would need to be interpreted under North Cz
law, the cyberbullying definition applied in that state would allow it to be classified as a misdemeanar
Section 4 §14-458.2. (b) (1) a. of the General Statutes, stating that cyberbullying encompasses bus
fake profile. Under the GS, North Carolina law also requires intent to classify such conduz &
misdemeanor; however, in Layshock, no intent was proven based on the evidence put on record.

Secondly, Kowalsk# is another important case, in which the Fourth Circuit held that a sociz
page violated both of the Tinker prongs, albeit the speech at issue originated off-campus®’. Kara Ko
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Wynar™ deals with the issue of a ¢
“ustng in their school. Landon Wynar
W violent and threatening messages
=4 the school authority, who tempore

webpage ,S.A.S.H." The acronym for the webpage had two concurrent interpretations by the pams
Students Against Sluts Herpes or Students Against Slay's Herpes. This is important, because Slay s
fellow student and this webpage certainly was targeting her as a form of cyberbullying.

In fact, Kara Kowalski created a group (S.A.S.H.) on Myspace (social media website) and s
approximately one hundred friends to talk about Slay (the targeted student). Posts, comments, s
were also used to mock Slay. By reason of this webpage Slay did not want to attend her classes = %

% See McCaRTHY 2014; HoSTETLER 2014

% McCARTHY 2014 p. 819, * |d. supra note 66 p. 5.

57 United States Court of Appeals for the Third Circuit No. 07-4465 p. 15-16.

“ . ™ She also alleged, that her rights under

% |d.. p. 26-27. g

o qu - 28-29I 7 Fourth Circuit Court using the phrase

% Id.l p. S . = Tnker landmark case and the present one

. idll P- 4?- ™ |d. supra note 66 p. 14.

G o p.4f. ™ United States Court of Appeals for the
Id., p. 38-39. %d., p. 13

% |d,, p. 38, nited St
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8See McCARTHY 2014 p. 805; HosTETLE
™ United States Court of Appeals for the

56 United States Court of Appeals for the Fourth Circuit No. 10-1098.
57 McCARTHY 2014 p. 820-821; HosTETLER 2014 p. 12.
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attending any school events for 90
g her First Amendments rights™, but the
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ole process, that her actions constituted
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wrt did not hold in her favor, resulting in her appeal to the Fo
= and the Layshock is that Kowalski argued during the wh

=2mpus and non-school-related speech, so the school had no authority to discipline her!. The Fourth
uit's opinion concerned the origin of the speech, and it held, albeit the conduct took place off-campus,
“ould have reasonably expected that its impact would materialize beyond her home (and let me add:
e the substantial disruption of the school environment)72 73, For this reason, this expression was
=pted as on-campus speech, also being lewd and vulgar, thus the Fraser doctrine was also applicable.
sfore, the regulation by the school was permissible as well, not just under Fraser but under Tinker as

r 10 days and banned from
to the District Court for violatin

At the end, the Fourth Circuit concluded that the internet was a tool
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weapons, a semi-automatic rifle as well®, and he felt himself ignored, and also the messags vctim. | truly hope that our coun
more and more violent on a daily basis. After the school expelled him, Wynar, with his father = & Siates did in the case of Ryan Ha
sued the school district at the District Court, and then they appealed against its decision to the
Court.

The main conclusion by the Ninth Circuit was that “the messages, which threatened the
school and its students, both interfered with the rights of other students and made it ress
school officials to forecast a substantial disruption of school activities™". 82, This opinion
connection between the two Tinker prongs®, which means one kind of interpretation. In &=
analyzed decisions, the Third and the Fourth Circuit did not make such a connection betwes
prongs of the Tinker standard. Therefore, it clearly shows the dissenting interpretations of '.. -
reason of this, it would be desirable that a SCOTUS decision unify these different applications @
a leading landmark case.
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CONCLUSION
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llied victim. | truly hope that our countries do not want to wait until a teenager commits suicide, like
ited States did in the case of Ryan Halligan®, Megan Meier, Tyler Clementi®. % and many others.
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