The legality of criminal law and the new competenceof the TFEU

By Dr. Krisztina Karsai, Szeged

I. Introduction — A Dogmatic Approach in Domestic Law

The last twenty years in the history of Europeamm@@ral
Law (ECL) began with the demonstration of a dynadhée
velopment by first labeling “traditional forms” ahutual
cooperation in criminal matters as “European” ornbgn
subsequently beginning to elaborate on new — samgahd
independent — forms of cooperation. Simultaneouslnpew

As Hall stated “the principle of legality is a summatidn o
the form of all the penal laws, of what distinguistthem as
positive laws from all other rules; and it qualifiand is pre-
supposed by everything else in penal thedrijagy, in line
with other European scholars influenced by German-d
trine®, distinguishes four elements of legality:

philosophy of cooperation emerged and began gainiffig () non-retroactivity of unfavorable criminal lavallum

strength in the field of criminal law, which canme he fol-
lowed in present-day legislation and in applying ldw. This
philosophy reworked several “old” principles ingHield — in
a more precise manner — through the addition of pw
ments. Furthermore, the philosophy created newciplies to
this “European” criminal law, such that are consideto be
inevitable and essential for the everyday functignof this
field of criminal law, as well as for future devploents. The
primary goal of this manuscript is to present tharging
face of the legality principle with regard to thmpacts of
European integration on the criminal law systems.

In 2009, the Treaty of Lisbon came into force, avith
this, the regulation of the Area of Freedom, Seguaind
Justice (AFSJ) in the Treaty on the Functioninghef Euro-
pean Union (Art. 67-89 TFEU) became part of thesubn
European Criminal Law.

Today there is no doubt concerning the concept@if:E
this branch of European law contains every legatmigsued
on the legal basis of the third pillar and of it&cessor, the
AFSJ. The counterparts of ECL rest in various eétfomes-
tic criminal law, which constantly deal with having ac-
commodate to the impact and developments broughitdly
the European movement — in the form of “harmonizeshi-
nal law”. Establishing a definition for this newgkd terrain
was initially difficult, due to the uncertainty ¢the Member
States and the political implications of the quastf wheth-
er the followed approach is proper and suitable.

crimen sine lege praevia),

= (ii) prohibition of analogy (analogia in malam part)
and unfavorable extensive application of law (nmllu
crimen sine lege stricta),

= (i) certainty (nullum crimen sine lege certa),

= (iv) requirement of written norms in criminal lawyllum
crimen sine lege scripta).

In many legal systems, legality is considered tmgase the
interdiction of customary criminal provisions, régng that
criminalization results from a written law that che traced
back to the legislator. Therefore, the latter eletrise not a
part of the general international concept of lagalNotably
with respect to common law statesd international criminal
law, none of the international conventions proBilbite appli-
cation of customary criminal law as determined by
es The importance of the principle embodies the piaénf
limiting states’ power on individuals (or legal &ies) in the
very sensitive field of criminal justice and thespibility of
offering a moral choice for individuals. Adetchersumma-
rized: “individuals have a right to know what coutthke a
moral difference in their choosing to engage in dlgon or
not”® and they have a right to know what the “law” is tlae
time when they are said to violate ft.”

On the European level, the principle of legal datiahas
not yet been defined either in primary or in se@gdaw; it
is classified as a general principle based on Ef3& daw.

By now, the basic framework of ECL has crystalli,zedThe answer as to what is meant by the principllegél cer-

and the twenty busy years of developing an origyriadefi-
nite legal phenomenon have now uncovered clearsgatb
the near future of ECL. In the last ten years, ébdy “soft
definitions” have toughened and the existence afrtigean
Criminal Law”, whatever it might be, is no longdsjguted.

. Legality

Legality is the preeminent, most fundamental ppteciin

modern criminal justice systems — and is also karpif the

rule of law. Legality has played a central roleuimderstand-
ing the rule of law in Europe. The principle is qmmsed of
two interconnected maxims: nullum crimen sine |Efthere

exists] no crime without a pre-existing penal lastablishing
such crime”) and nulla poena sine lege (“[therestskino

punishment without a pre-existing penal law essdlitig

such punishment™.

! The legality principle in a procedural sense issubject to
discussion in this study.

tainty in EU law may vary depending on the methods and

2 Hall, General Principles of Criminal Law,"2ed. 1960,
Reprint 2005, p. 27.

® Gropp, Strafrecht, Allgemeiner Teil,"4ed. 2015, § 3 pa-
ra. A; see alsd@ellér, Legality on Trial, 2002, p. 37 ff. Re-
garding Hungarian developmeni$agy/Szomorain: Jakab/
Tatham/Takacs (eds.), Transformation of Hungariagal
Order 1985-2005, 2007, p. 193.

* See furtherAshworth Principles of Criminal Law, 1995,
p. 59 ff.

> Kref} in: Wolfrum (ed.), The Max Planck Encyclopedia of
Public International Law, 7. Band, 2012, Nulla paemllum
crimen sine lege, para. 899-908; see also The MEstoifon
European Criminal Policy by the European Criminalidy
Initiative. First published in ZIS 2009, 707.

® Fletcher, Basic Concepts of Criminal Law, 1998, p. 13.

" Fletcher(fn. 6), p. 213.

8 For this paper, the use of “EU law” also covers tbrmer
Community law.
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viewpoints chosen. According ®aitio,” in Community law,
the principle refers to the principle of non-rettaty, pro-
tection of legitimate expectations, protection e§ted rights,
issues of procedural time limits and immediate @ptibn of
law, as well as the use of comprehensible languaghe
administration of the Community. However, “EU membe
ship has created a situation in which the Stateiknger the
only source of legality. Apart from other factomu¢h as the
development of the Welfare State aimed at protgdtitizens
from welfare risks), it is the multiplicity of ledaorders
claiming simultaneous validity and application thas argu-
ably contributed to the diminished role of the pijie of
legality™*®.

Examining legal certainty as projected onto the aionof
criminal law, a connection between the two is entda the

“In order to achieve a satisfactory level of denadicrle-
gitimacy in regard of secondary legislation witlin@nal
law implications, and to ensure wide acceptancsuch
measures, the institutions involved in the legigtapro-
cess must make sure that the national Parliameatsa
formed in any case (also now after the changesigedv
for by the Lisbon Treaty have come into effect)easly
and as thoroughly as possible. This will enableNten-
ber States to actually influence the final form aodtent
of the instruments (and the voting of their repnéaives
in the Council). Before legislative decisions arad®, an

equal co-operation between the Member States amd th

European institutions and among Member Statesdesie
sary for installing a sufficient level of democraton-
trol.”**

principle of legality** Therefore, an unavoidable and neces-

sary consequence of the general acceptance oégla¢ der-
tainty principle is that it strengthens the crimitew aspect
of certainty, i.e. legality. This principle is al$aid down in
Art. 49 of the Charter of Fundamental Rights (CF&y,no
one shall be held guilty of any criminal offenseamtount of
any act or omission which did not constitute a anah of-
fense under national law or international law attilme when
it was committed. The rule — similarly to the natb legal

Ill. European Criminal Law Legislation and Legality

In the realm of the legality principle, the questimay arise
as to under which “domestic or international I&tthe above
provision of the Charter of Fundamental Rights dessaand
under what type of interpretation it may be enfdrioe EU
law itself. EU law comprises international legalrms (e.g.
treaties), and considering the international led@racteris-
tics of EU law, it shall not be ruled out that tpi®vision — if

(and fundamental rights) framework — contains aswma rejevant — be applied to EU norms as well. Couldigha-
components as required. One of these is the nullugyty according to EU law in itself be enough fbwetenforce-

crimen/nulla poena sine lege parlamentaria comporien
domestic legal systems, the traditional legal $tmes and
legal development constitute

= (i) either the need for parliamentary legislatiarcriminal
matters or
= (ii) that the legislator should abstain from rediala.

However, in most European countries lex parlameéntisr
required to regulate criminal law. On the Europkasel, the

exclusivity of lex parlamentaria is not conceivaldee to the
unique and original legislative matrix and to théfedent

meaning of democratic legitimayin the Union. Nonethe-
less, true democratic functioning is the essemdiedt of this
system, even if democracy may — at least partialljave
other requirements. As stated in the Manifesto:

° Raitio, The Principle of Legal Certainty in EC Law, 2003,

p. 382.

10 Besselink/Pennings/Prechalhe Eclipse of the Legality
Principle in the European Union, 2011, p. 4.

™ In Hungary for example: The Fundamental Law of gam
ry, Art. XXVIII, para. 4 sets forth the principlef tegality as
follows: “No one shall be held guilty of or be pshed for an
act which at the time when it was committed did oosti-
tute a criminal offence under Hungarian law or,hivitthe
scope specified in an international treaty or allegt of the
European Union, under the law of another State.”

12 57ilagyj Kitekintd 1996, 95Schmidt Journal of Common
Market Studies 2004, 975.

ability of legality? In connection with this, a sifjcant issue
has arisen with regard to the sustainability ofiriet crimi-
nal legal responsibility deriving from EU law. Asidrom all
of this, the Charter further provides a broad megrio the
principle of legality in that compared to punishipiaccord-
ing to internal, Member States law, (the EU) reguient
provides for optional application of punishabiliazcording
to international law.

The nulla poena sine lege principle can gain sicgnifce
in the “area of freedom, security, and justice’thie realm of
legislation effecting shared competence. As sughgkam-
ple, this could not be a point of reference in sasbere in
one Member State, a final verdict is brought inrenmal
procedure, which, in comparison to if criminal predings
were to have been initiated in another Member Stateore
lenient punishment would have awaited the accu3éis
provision cannot be enforced for the prohibitiontlod nebis
in idem principle (and the enforcement of this updember
States regulations).

The prerequisites of legality anchored truly innurial
law shall be fulfilled at the level of the EU lafthe Union

will use its divisions of ius puniendi.The use of the powers

13 bid fn. 5 — Manifesto | Sect. 4c.

4 For example, “which did not constitute a crimimdience
under national law or international law” and “nacherstaat-
lichem oder internationalem Recht nicht strafbar'wa

!> The notion itself is a broad concept and comprisbandle
of (several) competences in criminal law which geaerally
applied in domestic criminal law (particularly iortinental
legal families; see more iRacker The Limits of Criminal
Sanctions, 1986, p. 19 ff.), while others are deieative for

Zeitschrift fur Internationale Strafrechtsdogmatikvww.zis-online.com

25



Krisztina Karsai

defined by the TFEU has different consequencepdstulat-
ing legality.

The principle of legality sets certain demands bisth
terms of legislation and administration of justi@ad also
introduces prohibitions.

“power to define”, the same requirements of legadiall be
met as if the MS’s legislator would have exercisdh
“power” under domestic criminal law. Also the ewuesit
normative framework created via regulations she#irtclose
resemblance with this method of legislation. In ecasf

Only two of the above mentioned and herein acknowframework decisions already in effect, this issnacerning

edged aspects of legality (lex scripta and lexajesblige the
legislator by enforcing the principle at the Eurapdevel.
Despite the already mentioned characteristics tefational
criminal law, EU law in criminal matters cannot \kawith-
out formal regulations, e.g. written norms. Theegpted non-
written sources of European law (the general ppiesi them-
selves and the few rules of international publiw)lare not
able to establish and “carve out” ECL content fusiendi,
aspects of responsibility, sanctions, etc.). Theeefit can be
stated that in the case of issuing legal acts ddfiny the
TFEU and the respective Community competences)ethe
scripta requirement is fulfilled by the Europeagistator.

The second adhesive condicio sine qua non is thede
ta requirement, which might often be (or assumecdéad
interfered with if the EU uses its divisions of ipgniendi —
in particular that of the “power to define”. In tlease of
directives, the process of domestic implementatosures
the required degree of certainty (etc.), the Euaopaorm
does not dispose of the same degree of legalitiyeasational
criminal legal norm.

Despite this, it is possible that the directive tagms not
only the regulatory aims (i.e. it obliges the MSachieve
certain results, but leaves them freedom to deternthe
means), but it is issued setting forth clear dgéins, without
leaving any margin of appreciation for the natidegislators
of MS. In this case, e.g. if the European legislateed its

the framework of international criminal law. Theegtion of
international ius puniendi has arisen in connectidith inter-
national crimes, with the universal jurisdiction éniminal
matters, with the criminal responsibility of indivials upon
international law and with the existence of therangtional
criminal tribunals. See more Myitrai, Nemzetkozi és euro-
pai bintetjog, 2006;Bassiouni International Criminal Law,
1999. In a domestic (national) context, in my o@iniius
puniendi means the public power to punish: a) thegy to
choose: choice between values and interests whichld be
protected (“whether to punish”); b) the power te gsiminal
law: decision to use power to punish in order toteurt
above-mentioned values or interests (“why to pudist) the
power to define crime and punishment in two aspea¥ on
the one hand, the decision about the thresholdrategtion
(what is punishable behavior and “normal” behayiand the
decision about other prerequisites of punishmege,(pustifi-
cation, excuse etc.) in close connection with tbemgr
(“what to punish”); and, on the other hand, bb)isiea about
the limitations of punishment; d) the power to levege:
decision about the severity of the punishment, ahdie-
tween (theoretically infinite) possibilities of pshment
(“how to punish”); e) the power execute punishmeatfor-
mance of punishment, i.e. the entire process oélpexecu-
tion.

“power to define” is also apparent, but without amplica-
tion of direct application, as will be evidencetkla

“Although the subsidiary character of harmonisatiamrk

at EU-level necessarily requires that the MembeaiteSt
have a certain degree of latitude in drafting te&ais of
implementation (which implies a certain degree adwe-
ness as regards European legislative acts), thedea
requirement is nevertheless important for EU leigal
struments as a general principle of law and a foreddal

element of any criminal law system based on the dil
law. The smaller the margin of freedom at the levkl
implementation, the more important it is that thedpe-
an legislative acts satisfy the lex certa requingmé a

certain European legal instrument seeks to fullyiuoa

nise the proscriptions in the Member States, iugheat-
isfy the lex certa requirement in the same wayf asiere

a criminal law provision

Furthermore, the EGJclearly pointed out that framework
decisions shall not meet the threshold set byebality prin-
ciple under Member States law. In the case of Adtetvoor
de Wereld, the question was nothing of lesser itapoe
than whether the regulation of “catalogue-offentesi the
Framework Decision on the European Arrest Warréuatl s
meet the standards set by the certainty requiremeiti
regard to criminal legality. The ratio decidendisa@ased on

'®bid fn. 5 — Manifesto | Sect. 1c.

" Many times, the ECJ had the opportunity to deaide
references for preliminary ruling concerning ungieg crim-
inal procedures. In these decisions the princidléegality
was oftentimes mentioned thus granted with a kintEaro-
pean validity”. It is important to note that the E@id/does
not apply criminal law in these cases, it is merehtitled
(and obliged) to interpret the rules of the EU lawen in
cases where the preliminary question arises in edion
with domestic criminal procedure. Through the salvdeci-
sions of the ECJ that | mention herein, | do ndaérid to
focus on the general legal principles of the EU, lawnly
direct my attention to the principle of legality aonnection
with criminal law, when relevant.

'8 Council Framework Decision 2002/584/JHA, OJ EU 200
No. L 190, p.1, on the European arrest warranttaedsur-
render procedures between Member States. The efenc
listed in Art. 2 (herein referred to as “catalogféences”)
give rise to surrender pursuant to a European tanragant,
without verification of the double criminality ohé act, if
they are punishable in the issuing Member Stata bystodi-
al sentence or a detention order for a maximumopeof at
least three years and as they are defined by theofathe
issuing Member State.

ZIS 1/2016

26



The legality of criminal law and the new competenckthe TFEU

the unavoidable necessity of implementation and ale
exclusion of any direct application of a framewdsdcision.

“The Framework Decision does not seek to harmothiee
criminal offences in question in respect of theinstitu-
ent elements or of the penalties which they attfaci It
follows that, in so far as it dispenses with vesdfion of
the requirement of double criminality in respectiu of-
fences listed in that provision, Article 2(2) oktfrrame-
work Decision is not invalid on the ground thainitring-
es the principle of the legality of criminal offeascand
penalties.*

This might be true, but the picture is more colbda the
level of the MS through the implementation of vagum-
cepts in connection with listed offenses (labelsdcartoons
of the statutory elements of any offen$®sThere are coun-
tries where the implementation was carried out wigimple
takeover of the opaque catalogue of the frameweurisibn,
and others which implemented the list by establighdirect
connections to national statutory offenses (e.gndduy).
How the principle of legality (in Member Statesnts) could
be enforced in such a different legal ambiancel sfekub-
ject to further comparative research.

As already stated, the ECJ was very clear withrebgia
the acceptance of legality, already in its init@cisions, as
early as 1996, as the following example illustrates

“Where it is necessary to determine the extentadsfility
in criminal law arising under legislation adoptext the
specific purpose of implementing a directive, thing-
ple that a provision of the criminal law may not &e-
plied extensively to the detriment of the defendartich
is the corollary of the principle of legality inlagion to
crime and punishment and more generally of thecipia
of legal certainty, precludes bringing criminal peed-
ings in respect of conduct not clearly defined alpable
by law.”

IV. Application of European Criminal Law
1. Basics

If we look for the implications of the legality pdiple on the
level of the administration of justice (i.e. ineeant jurispru-
dence), the first important distinction shall bedaaoncern-
ing the addressee of the inflicting demands oflégality in

criminal law. The Union itself cannot — yet — erdercriminal
law; it does not exercise the “power to executeifdecement
of EU law (in this regard) is a duty of the counfsthe MS.
This means that national criminal courts (and darginal

courts) shall apply and interpret the norms of BW,lwhere
relevant. Which norms of EU law with criminal lawrdent

¥ ECJ, Judgment of 3.5.2007 — C-303/05 (Advocaten de
Wereld VZW), ECR 1-3633, 52 ff.

2 Hefendehl ZIS 2006, 231.

ZLECJ, Judgment of 12.12.1996 — C-74/95, C-129/956r(C
nal proceedings against X), ECR 1-6609.

can gain legal force in the legal order of MS, tigi applica-
tion in national criminal procedures, and if sowhexactly?
In relation to this dilemma, the following distifat shall be
clarified:

= There are cases where the direct application ofld&l)
norms by the national criminal court is necessanyg

» There are cases where the decisive factor is ttheeit
effect of EU law norms that leads the court to defram
its previous jurisprudence and re-interpret theulagry
content of national norms in accordance with EU. law

Obviously these instances have different legal atter, but
their common feature is the combination of natiovel Eu-
ropean level of legislation, application and intetption of
law. Theoretically, the principle of legality coulsurface
under both scenarios. In the first above descritesk, the
eventual recognition of lex stricta and lex scriptated in
EU law will take place in the national criminal pezure.
The second one is the “infamous” legal consequenndeu-
ropean integration; however, in this case it catrédeed how
the influence of EU law norms affects the interptien of
principles rooted in national law. During the layaf re-
search findings, special attention will be giventhe lex
praevia rule and its European context.

2. Lex mitior

Before plunging into the depths of academic debhte lex
praevia aspect needs to be mentioned, i.e.
retroactivity of unfavorable criminal law (lex mot) and the
requirement of pre-existing regulation before teepgtration
of a criminal act or the imposition of a sanction.

The lex mitior principle is recognized by all Membe
States, but there are differences with regardstdrmative
status, especially pertaining to the question ottivlr the
principle is of a constitutional character. The Eald in
1983 that “non-retroactivity of penal provisionsc@mmon to
all the Member States and enshrined in Art. 7 efECHR. It
is one of the general principles of EC la¥f.However we
may recall that the ECJ repeatedly held that

“the principle of legal certainty requires thategulation
should not be applied retroactively, regardlesw/loéther
such an application might produce favorable or vmfa-
ble effects for the person concerned, unless acmirffly
clear indication can be found either in the termighe
regulation or in its stated objectives which allothe
conclusion to be drawn that the regulation wasmetely

providing for the future®

This interpretation was upheld as the Court stétatl (i) EU
law does not contain any principle equivalent tat tbf im-

22 ECJ, Judgment of 20.4.1983 — Case 63/83 (Regima/Ke
Kirk), ECR 1984, 2689.
% ECJ, Judgment of 29.1.1985 — Case 234/83 (Gesamtho
schule Duisburg vs. Hauptzollamt Minchen-Mitte), FEC
327, 20.
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mediate application of the more lenient criminabyisions
(lex mitior), and that (ii) in the absence of rutesharmonize
penalties for breach of Community law, it is ugthie domes-
tic legal system of each Member State to deterntiieen.
The Court nonetheless considers that the Commianity-
principle of equivalence does not preclude breachi&som-
munity law from being penalized under substantind pro-
cedural conditions analogous to those applicablaftinge-
ments of national law of a similar nature and intpoce®*

Nonetheless, as regards implications for crimirsad,|
there is a need to underline their specificity; tegoactive
application of the more lenient penalty was alsoficmed by
the Court as part of the common constitutionalthgé of the
MS:

“It follows that this principle must be regardedfasming
part of the general principles of Community law @i
national courts must respect when applying theonati

3. Legality and Direct Effect

Definition of clear rules allows for the option tfe direct
application of directives due to the jurisdictiohthe ECJ.
The issue of direct application/effect of EU lawttweriminal
law content is not a simple one. A directive hagival direct
effect once the deadline for implementation hassga@sin
this case a person (be it natural or legal) may oalthe text
against a Member State in court. The ECJ has éstiat
several conditions so that an individual may be= dblrefer
to a directive before the courts, specifically:

= (i) if the provisions of a directive are unconditad and
sufficiently precise, and

= (i) if the directive has not yet been or not cothg im-
plemented by the pre-determined deadline.

This means first of all, that the direct applicatiof EU law
directives with criminal law content needs to mibet thresh-

legislation adopted for the purpose of implementingq established by the content of the (nationajplity prin-

Community law and, more particularly in the presess-
es, the directives on company lafv.”

ciple, because in the case of applying the pronssiof a
directive in a domestic criminal procedure, theadiive be-
comes part of the criminal law framework only itat®n to

Moreover, in Goicoechedhe avocat general Kokott empha-he gisputed issue of fact or law. Theoreticalhe same is

sized another important element of lex praevia:

“The principle does not apply to the proceduraleasp of
criminal law. A person may thus have applied to pio-
cedural provisions introduced or amended afted#te of
the offence he is charged with without the prineipll-
lum crimen,
breached 2

We shall not fail to point out — as it is also k&let — that in
this regard, it is not the “mere labeling” of therm by the
legislator that is determinative, but the objectisegeted by
the norm is a more relevant factor, if the rule hick might
be set forth in a procedural code — contains sobigeare-
quirements of criminal responsibility (or of punisént), that
must be considered as pertinent to the lex praevieere
relevant’’
are highlighted below.

24 See more in Opinion of avocet general Léger dediven
16 July 1998 (Case C-230/97, Criminal proceedinggsrest
Ibiyinka A woyemi [1998], ECR [-06781).

true for regulations, therefore the requirementciofl law
systems for written penal provisions is fulfillexhd the court
is bound to those as well. Furthermore, this legalstruction
initially excludes the possibility of introducingistomary or
judge-made law (lex scripta) in criminal procedures

The lex stricta aspect of legality contains thehgsition

nulla poena sine lege praevia beingf ynfavorable analogy. This, however, cannot bpliag,

not even in the case of comparable EU law normstadllke
fact that there is no special European (legal)réstewhich
could overwrite the traditional meaning of legality
However, in comparing EU law requirements and the

principle of legality, a genuine European limitatican be
detected in terms of direct application of EU lawhwerimi-

nal law implications, one that is not covered bg therein
detailed and reaffirmed four aspects of legalitycan also be
labeled as an exception from applying written (niat) law,

Further implications of the lexpraevia requiremengyen though there is statutory law in effect. Tisishe one

aspect of the direct application of directives, rehenly the
person concerned may rely on the directive excalgiin
order to gain legal advantage with regard to adptibn.
Projecting it on criminal law, the ECJ stated:

25 ECJ, Judgment of 3.5.2005 — C-387/02, C-391/02, C- “A national authority may not rely, as against adivid-

403/02 (Criminal proceedings against Silvio Berhrsg
Sergio Adelchi, Marcello Dell’'Utri and others), EGR3565,
68 f.

% View of avocet general Kokott delivered on 6 Aug2@808
(C-296/08 PPU, Extradition proceedings against d¢gna
Pedro Santesteban Goicoechea. [2008], ECR |-06&)7,

%" The domestic doctrinal differentiating betweenstahtive
or procedural requirements of the criminal respuitii
might diverge in the different Member States of theion,
for example the consequences of the statute ofdiion. In
Germany, the postponing enlargement of the necg ge&ai-
od for the statute of limitation does not fall undiee ban of

ual upon a provision of a directive whose necessary

retroactivity (seelLenckner/Eser/Stree/Eisele/Heine/Perron/
Sternberg-Lieben in:  Schdnke/Schréder, Strafgesetzbuch,
Kommentar, 29 ed. 2014, § 2 para. 1, 42), whereas it does in
Hungary (seeNagy, A magyar bintéjog altalanos része,
2010, p. 183 f.). Though the probability of any lpninary
ruling is rather rare concerning this issue, itldohave a
unification effect with regard to the interpretatiof Art. 49
CFR.

% |n particular: ECJ, Judgment of 19.1.1982 — 8/B&oker

vs. Finanzamt Munster-Innenstadt), ECR 1982, 53.
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plementation in national law has not yet taken @ldn
applying its national legislation, a court of a niEmstate
is required to interpret that legislation in thghli of the
wording and the purpose of the directive in order
achieve the result referred to in the third parplgraf Ar-

ticle 189 of the Treaty but a directive cannotitsélf and
independently of a law adopted for its implementati
have the effect of determining or aggravating thbility

in criminal law of persons who act in contraventadfrthe
provisions of that directive®®

In 1982, express ius puniendi was not imaginabla dster-
minative power of the Community; therefore, it walmost
necessary to exclude any form of interpretationcling
upon issues surrounding criminal responsibilityday, di-
rectives can be issued on the authority of Art. &, TFEU,
just as directives and regulations under Art. 3F&D within
the scope of the EU’s “power to define” (i.e. aitspf ius
puniendi).

a) Legislation on Minimum Rules

In the case of directives under Art. 82 or 83 TFHig, aim of
the EU is to establish de minimis rules with respedefini-
tions of criminal offenses and sanctions in thesef partic-
ularly serious crimes that usually have a crossiodimen-
sion resulting from the nature or impact of sucfeases or

from a special need to combat them on a commors.basi

Issuing a directive, the Union can define the mimmstatu-
tory elements of certain offenses and the minimurasr for
the imposition of sanctions.

In the possible direct application of principlesnad at
criminal responsibility, the most important questis how
this can be effectively applied in criminal proceeg, and
how the legal status of the person concerned —p#reon
under prosecution — is affected by direct applaratiThis is
dependent upon what the regulative minimums — wiigh
state did not or did not properly integrate int® a@wn legal
system — pertained to exactly. In this analysisesa factors
must be considered:

If minimum rules are absent from the domestic onihi
code, the above mentioned European limitation istthe
consequences of relying on the directive, namelyl&t on

tits own cannot establish (or aggravate) crimingpomsibility

in the context of a national criminal procedureeTpecial
structure of criminal law (e.g. prohibitions) andetnon-
exclusionary competence of the Union in the fiefdE@€L

have placed minimum-regulation into a special |efgane-
work. If the directive — as a norm of orientatidmoat what
shall be punishable at least — only contains minimatand-
ards and the Member States did not implement theskd,

albeit, not properly — then the person affectechotwbtain a
favorable or an advantageous legal position byinglgn the
directive. Namely, the minimum elements of statytof-

fenses offered by the EU law norm are not to estatithe
threshold for non-punishing i.e. the upper limiagg of pun-
ishability. The Commission defines the minimum sulen
offenses as follows:

“the definition of the offences, i.e. the descptiof con-
duct considered to be criminal, always covers thedact
of the main perpetrator but also in most casesllanci
conduct such as instigating, aiding and abettingsdme
cases, the attempt to commit the offence is alsereal.
All EU criminal law instruments include in the defion
intentional conduct, but in some cases also sdyioey-
ligent conduct. Some instruments further define twha
should be considered as “aggravating” or “mitiggtioir-
cumstances for the determination of the sancticm far-
ticular case.

Generally, EU legislation covers offences commitbsd
natural persons as well as by legal persons sudomas
panies or associations. The latter can be imporiant
many areas, e.g. concerning responsibility forsgpills.
However, in existing legislation, Member Stateseéhal
ways been left with the choice concerning the typka-
bility of legal persons for the commission of cniral of-
fences, as the concept of criminal liability ofdgersons
does not exist in all national legal ord@rs

= Whether the EU minimum affects the positive or negd®n€ might argue that the regulatory level of EClorunate-

tive element of criminal responsibility

ly — is far from that applied in the MS; i.e. tmgeans that the

=  Whether the national law (without amendments/oEY is not entitled to design the absolute threshaoitcrimi-

brought into effect without appropriate transpasiji
contains responsibility more or less stringentampari-
son to the directive

= In certain cases, whether there is an explicit atiive
prohibiting criminalization (perhaps prohibitionathcan
be expanded through legal interpretation)

= In certain cases, whether the directive providesmrdor
discretion.

In my opinion, from the combined impact of thesetdas,
the following situations could arise (Table 1, p).3

29 ECJ, Judgment of 8.10.1987 — Case 80/86 (Crinpnad

nal responsibility in an exclusionary manner. T Ffane
where directives contain minimum regulation (oftstary
elements), it is then not possible to directly gphiis, be-
cause it would be unreasonable in comparison texisting
Member States criminal framework.

%0 Communication from the Commission to the European
Parliament, the Council. The European Economic Social
Committee and the Committee of the Regions of 2011,
Towards an EU Criminal Policy, Ensuring the effeetim-

ceedings against Kolpinghuis Nijmegen BV), ECR 198%lementation of EU policies through criminal lawOM™

3969.

(2011) 573 final, p. 9.
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The EU source of law on trafficking of human beprg-
vides a specific regulatory examgfein which Art. 2 para. 4
states that “the consent of a victim of traffickimg human
beings to the exploitation, whether intended oualgtshall
be irrelevant, where any of the means set for{hairmagraph 1
has been used.” Here, dogmatic questions abouekixéance
of the consent of the victim are not part of thbjeat of the
investigation, therefore in this sense, it is wagthphasizing
that in the case of violence (force) effecting free will of
the victim, consent of the victim inherently cantat taken
into consideration, but a majority of the listedcomstances
are such that consent could be legally effectivigh(negard
to the criminal responsibility of the perpetratdrhis is what
the directive precludes, and thus, in comparisoaltsuch
Member States regulation that provides some softmiti-
gating” sanction for consent of the victim shalldmnsidered
more stringent, and thus, in the absence of tragitspo can-
not be applied directly.

An example of the second main category shall fallow
the case of child pornograpfArt. 5 para. 7 and 8 of the
Directive set forth that Member States have therdifon to
decide whether or not to criminalize cases invajvihild
pornography where the person on the pornographieriai
appears to be a child, but is in fact over 18 ye#rmsge; and
furthermore, in cases where the recording was med@and
is possessed solely for private use. The HungaCiaminal
Code does not punish the former, but as for therlatinder
§ 204 of the Criminal Code it is merely factual,the pur-
pose of production or possession is immaterial. &l@x, in
this case the directive regulation clearly stabkeg here, MS
have free discretion in deciding punishability, shbe effect-
ed persons would not be able to rely on “impropeahsposi-
tion.

A different type of constellation is evident in thegula-
tion of illicit drug trafficking®™ Art. 2 para. 2 provides exclu-
sion from the scope of the Framework Decision & ton-
duct involving production, cultivation, etc. is carited by
the perpetrator exclusively for personal use. Asagnthat
the framework decision will soon be replaced byiradiive,
in which the exclusion would remain, then in casesre the
conduct involved (production for) personal constuomptthe
guestion could arise as to whether for Member Statmish-
ability, the perpetrator could rely on “improperamsposition
and “extort” unpunishablity. Based on interpretatiof the

% Directive 2011/36/EU of 6.4.2011, OJ EU 2011 Nol/1,
on preventing and combating trafficking in humambe and
protecting its victims, and replacing Council Fravoek
Decision 2002/629/JHA.

32 Directive 2011/92/EU of 13.12.2011, OJ EU 2011 No.
26, on combating the sexual abuse and sexual ¢xiwmi of

children and child pornography, and replacing Cdunc

Framework Decision 2004/68/JHA.

% Council Framework Decision 2004/757/JHA of 5.1@20
laying down minimum provisions on the constitueleihgents

of criminal acts and penalties in the field ofditidrug traf-

ficking.

text, it does not extend to cover material scopd,taus does
not collide with EU expectations.

Minimum-regulation does not mean such a strict l@gu
tion, compared to which MS-level differences woulat be
permitted — as can be seen in the above summacgauBe of
the above, it can also be said that the indirdecebf direc-
tives will be less likely to prevail in the case aifminal law
regulation, since the limitations are narrowed Wy sources:
limitations from both European law and criminal lpvevail.

Although in the above — moving ahead a bit — | &=
it to be evidenced that, in connection with othenditions of
criminal responsibility, the question must be angdeas to
whether these are contained in the above concegptogke of
the Treaty on the Functioning of the European Unimmd
thus can, for example, legal age of punishabilitggali-
ty/provisions on grounds for exemption from crimina-
sponsibility, statutory limitations, the concepttbfeat (etc.)
can be subject to minimum-regulation.

If broadly interpreted, the indirect effect apptioa of the
directive may be exposed, the enforcement of pabisity
limitation not known in national law may bring alidavora-
ble change in the legal situation of the personeugoing
criminal proceedings

If narrowly interpreted, only specific descriptiof con-
duct could be brought into the scope of the terrffaafts” in
the Treaty on the Functioning of the EU, the appmaxion
of law could only be applied to the scope of thecsql part.
This in itself could be correct. However, in margses the
“facts” of the directives define separate punishigbiimita-
tions for certain scopes of crime. Additionally,ethalso
contain general part regulations (complicity, s&g& hese
are all contrary to narrow interpretation, evenfrdm the
Member States perspective, the tendency would Belltow
this.

b) Legislation on Minimum Sanctions

This situation is also true of minimum rules of c#ning
established by a directive under Arts. 82 or 83hef TFEU.
Setting the minimum standards does not prohibitinhgosi-
tion of other or more severe sanctions, and itlsiab be
obvious that an eventual reliance of a private qrersn a
non-implemented directive cannot amount to a faera
procedural standing in respect of minimum sanctiohs
cording to the Commission:

“Regarding sanctions, EU criminal law can requirernv
ber States to take effective, proportionate andudisive
criminal sanctions for a specific conduct. Effeetiess
requires that the sanction is suitable to achibeadesired
goal, i.e. observance of the rules; proportionakguires
that the sanction must be commensurate with theitgra
of the conduct and its effects and must not exedesat is
necessary to achieve the aim; and dissuasivengssag
that the sanctions constitute an adequate detefoepb-
tential future perpetrators. Sometimes, EU crimilaal
determines more specifically, which types and/gelg of
sanctions are to be made applicable. Provisionseran
ing confiscation can also be included. It is na& phimary
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goal of an EU-wide approximation to increase trspee-
tive sanction levels applicable in the Member Stdiat
rather to reduce the degree of variation betweennt
tional systems and to ensure that the requirenodriesf-
fective, proportionate and dissuasive” sanctiors iar
deed met in all Member State¥.”

If we ask ourselves why specifically minimum saoc$ are
included in the Commission’s communication, it bees
clear that the objective is to unify protectionisnitar values
shall be protected in (almost) similar ways, but Imelow the
threshold defined by the EU (the majority of MSYinka
facie, such regulation might be convincing, but diversight
of this regulation can be detected without difftgullf the
minimum level is set as equivalent to the MS-mininsu
already in place, then the instrument will add -pt it deli-
cately — “a big nothing” to the system of protentd® If,
however, the EU minimum threshold is set aboveethisting
minimum threshold within the MS, this indeed prasdadd-
ed value. On the other hand, this does not amauatfavor-
able trend in my view, because it can be arguettlhiig will
result in an increased level of repression througjEwrope.

interpretation, enabling the next phase of crimiaal inte-
gration to begin.

However, no similar minimum standards can be discov
ered under Art. 325 para. 4 of the TFEU. This mehas if
the European legislator will issue the necessarpsues
(directive or regulation) preventing and combatifigud
affecting the financial interests of the Union, theEU itself
allows the creation of criminal standards and etenenact-
ment of a relevant directive or regulation. In these, the
eventual restrictions which flow from the specibaracter of
the minimum-legislation and from the required immpénta-
tion will not establish original, sui generis limitons coun-
tering the use of ius puniendi at the EU level. éely the
ECJ has stated this interpretation with its newg@rdent in
Ivo Taricco and Others cadg.

4. Legality and Indirect Effect

A distinguished legal phenomenon of European legebra-
tion is the indirect effect of EU law norms, whigfads to the
judicial interpretation of national norms in accande with
EU law?" This is the principle and obligation of conforming
interpretation (or of “harmonious interpretatiorf. de BUr-

In connection with the consequences of mutual ne€og ca) which is of particular importance regardingedtives and

tion, an increase in repression would be capablgrafima-
tizing” the national systems of criminal law, anidboinging

— yet existing — framework decisions. As the EGiest in
Pupino:

about several disturbances or dysfunctions in dtmes

frameworks.

However, one field does exist, in which these satiges
are valid, although in an opposing manner: it retmainclear
from the dogmatic approaches examined whether atrer
quirements of criminal responsibility (required agge of
punishability for any offense in the directive; gmuls of
justification or excuse; rules on statute of lirtida; etc.)
belong to the statutory elements of an offence undé&onal
law, on top of the statutorily forbidden conduct.dase of a
broad interpretation, the possibility of (a favdebdirect
application of a directive is open, since in cakéhese said
statutory elements — if they are at all definedwash — the EU
law norm would offer circumstances for mitigatingesasing
criminal responsibility. In connection with thesteraents,
favorable reliance of a person on the directiveldtdn@come
a legal reality. On the contrary, as a first stelpereby argue
for a narrow interpretation (i.e. that statutorgménts of an
offence should not include other requirements afmicral
responsibility), since it would allow for a biggenthusiasm
on the part of MS to accept such norms, if theyrareob-
structed by the EU law norm in applying Member &tat
criminal law untouched by aforementioned minimumidéa-
tion. It would be better if the “traumatization” afational
criminal laws through such directives would progred a
slower pace. Having allowed enough time to passmight
be able to see how national criminal laws can adand
survive a reality interwoven with directives relev&o crimi-
nal law. Only then would | support the applicatmfia broad

3 Ibid. fn. 30 p. 9.
% Asp The Importance of the Principles of Subsidiagtyd
Coherence in the Development of EU EUCLR 2011/50p.

“the obligation on the national court to refer he ttontent
of a framework decision when interpreting the ralgv
rules of its national law is limited by generalmmiples of
law, particularly those of legal certainty and non-
retroactivity. In particular, those principles peew that
obligation from leading to the criminal liabilityf persons
who contravene the provisions of a framework deaisi
from being determined or aggravated on the bassuicif
a decision alone, independently of an implementavg
The obligation on the national court to refer te ttontent
of a framework decision when interpreting the ralgv
rules of its national law ceases when the latt@noare-
ceive an application which would lead to a resalhpat-
ible with that envisaged by that framework decisith

In order to properly analyze whether and how l¢galan be
examined in the case of indirect effect, the follogvaspects
shall be examined. What are the temporal requir¢sntm
indirect effect and which legal acts of EU law @manted
such indirect effect? What does it mean if therjmetation
of a criminal norm changes and what might be thesee
quences of such change? And finally, could the gimenEU
law result in a changing interpretation of nationaminal

% Judgment of 8.9.2015 — Case C-105/14.

3" Leading judgment: ECJ, Judgment of 10.4.1984 —eCas
14/83 (Von Colson and Kamman vs. Land Nordrhein fdes
len), ECR 1984, 1891. In-depth analysisdraig/de Burca
EU Law, Text, Cases and Material¥, &d. 2011, p. 200 ff.

% ECJ, Judgment of 16.6.2005 — C-105/03 (Criminad- pr
ceedings against Maria Pupino), ECR 1-5285, 41 ff.
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law, and does the latter impact the prohibitiorreifoactivi-
ty?

a) Temporal (and formal) Requirements of Indireffe&

In the re-structuring of the Union, the FD was &jad from
among the legal acts and as for the still effectives, a tar-
geted legislation process has been started, thradngth the
Commission intends to replace every FD with diresgi
Until the end of this process, an FD continues itad lthe
Member States and they can be relied on as presabtave.
The ECJ, in Pupino, constitutes the indirect effefch FD
similarly to that of directives. This judgment pietdd the
direction of the development of ECL already in 208®&ne-
theless, the direct effect (similar to that of dtiees) was not
extended for FD; hence, the direct application & Was
expressly excluded under Art. 34 para. 2 Nr. b (BEU.
Despite this, one question remains, namely, wh#tddegal
nature of directives and FD before the deadlinettieir im-
plementation expires. This question is of essentipbrtance
in the scope of obliging MS to interpret their owational
norms in the light of EU law.

Directives and FD enter into force on the day eirtpub-
lication in the Official Journal of the Europeanitim (OJ) or
on a later date as defined by the directive/FDIfiteeg. it
shall enter into force on the twentieth day follogipublica-
tion). These legal acts shall also contain rulegransposi-
tion or implementation which sets the exact deadfor the
enactment of Member States legislation in compkanith
the content of these legal acts; real-life pradsceery color-
ful — such deadlines might vary between one yeafivie
years® or more, depending on the expected difficultieshef
implementation process. These legal acts shallgbthe
Member States legislator to issue the implementioigns or
to amend the existing legal framework if it is nesary for
the completion of requirements which flow from EaM If
the transposition deadline expires, the direct iappbn of
the directive opens; meanwhile, it is also cleat the indi-
rect effect of both directives and FD is acknowksdigand
enforced by the ECJ.

Prima facie, we might be of the opinion that these-
ondary norms do not have a substantial effect emttional
administration of justice (only on national legigta) during
the implementation period. However, this is notd¢hse. The
ECJ unveiled important aspects of this issue syegtdp, and

their internal legal order before expiry of thatripd.
Nevertheless, it is during the transposition petiuat the

Member States must take the measures necessary to e

sure that the result prescribed by the directivacisieved
at the end of that period. Although the Member tatre
not obliged to adopt those measures before theobtitk
period prescribed for transposition, it follows rfrothe
second paragraph of Article 5 in conjunction witfe t
third paragraph of Article 189 of the Treaty andnfrthe
directive itself that during that period they mustrain
from taking any measures liable seriously to compse
the result prescribed. It is for the national cdorassess
whether that is the case as regards the nationaigons
whose legality it is called upon to consider. Inking
that assessment, the national court must consitear-
ticular, whether the provisions in issue purporctmsti-
tute full transposition of the directive, as wedl the ef-
fects in practice of applying those incompatiblevpr
sions and of their duration in timé®”

This obligation applies to all state entities, udihg national
courts, which must refrain from action before thpliemen-
tation period has passed from interpreting natideal so as
to prejudice the attainment of the objectives efdirective?*
The ECJ fortified its standpoint on the issue innlgiald
(2005):

“[iinterpretation cannot be affected by the faatthwhen
the contract in question was concluded, the pepas
scribed for transposition into domestic law of Riree
2000/78 had not yet expired. During the period gnibsd
for transposition of a directive, the Member Statasst
refrain from taking any measures liable seriouslgam-
promise the attainment of the result prescribedhby di-
rective. In this connection it is immaterial whatlog not
the rule of domestic law in question, adopted dtfterdi-
rective entered into force, is concerned with th@sposi-
tion of the directive #

As Danneckemoints out accurately: if the European legisla-
tor issues a list of certain legal concepts thatukh be ap-
plied in Member States law as defined by the ElUslatpr,
these should indeed be considered, notwithstanifiegact
that the implementation deadline has not yet egpi&um-

recognized some important factors. The ECJ has nitadegMarily, it can be concluded that relevant provisiof nation-

clear that directives may have an impact even befbe

implementation period has passed. In 1997, IntetirBnne-

ment Wallonie held:
“[A] directive has legal effect with respect to theember
State to which it is addressed from the momentsofidti-
fication. [...] Since the purpose of such a periaat [in-
plementation] is, in particular, to give Member tS8tathe
necessary time to adopt transposition measureg ctie-
not be faulted for not having transposed the dirednto

al law in contradiction with these aforesaid corisepiill be
considered undesirablenerwiinschtfrom the date of entry
into force of the directive in questidh.

Lastly, Adelener (2006) shall also be mentionedhi
point, where the ECJ summarized its jurisprudencehis

0 ECJ, Judgment of 18.12.1997 -
Environnement Wallonie ASBL vs. Régionwallonne),FEC
7411.

“1 See more in Ibid. fn. 35. p. 43.

% E.g. in case of the 2001/220/JHA Council Frameworf¢ ECJ, Judgment of 22.11.2005 — C-144/04 (Werner-Man

Decision of 15.3.2001 on the standing of victimsiiminal
proceedings, OJ EU No. L 082, p. 1 ff.

gold vs. Rudiger Helm), ECR 2005, 9981.
“3 Dannecker ZIS 2006, 316.
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issue, and emphasized a further important elememtern-
ing the belated transposition of the EU law norm:

“In accordance with the Court’s settled case-law Hur-
ing the period prescribed for transposition of eeclive,
the Member States to which it is addressed musairef
from taking any measures liable seriously to compse
the attainment of the result prescribed by it. His tcon-
nection it is immaterial whether or not the proorsiof
national law at issue which has been adopted tifeedi-
rective in question entered into force is concerngith
the transposition of the directive. Given that thi au-
thorities of the Member States are subject to thigga-
tion to ensure that provisions of Community lawetdidl!
effect, the obligation to refrain from taking meges) as
set out in the previous paragraph, applies jushash to
national courts. It follows that, from the date opehich
a directive has entered into force, the courtshefMem-
ber States must refrain as far as possible froerpnéting

tion of a statute without prior interpretation. &nthe word-
ing of a legal norm determines the scope of itdiegipility,
questions concerning interpretation and the prieayb legal-
ity arise. There are many ways to interpret crirhlae and
the legality principle sets the boundaries for angh inter-
pretation: judicial discretion in analyzing ratiegis may not
be detrimental to the person subjected to the jaidicocess.
The case of changing interpretation (e.g. whenrding
practices followed by different local courts unifiby deci-
sions of a higher court or of a constitutional ¢aurby judi-
cial reflection to changing societal values) isadigate one.
In such a setting, a question regarding the nawaetivity of
unfavorable criminal law and relevant judicial ieetation
must be answered. When the result of the new irgtation
unfavorably affects the persons in the justiceesystthere is
a real collision between principle and interpretati It is
therefore important to see that legality does negthie rejec-
tion of detrimental “content” in the norm; althoughbt based
on the rationale of the prohibition of retroactyitout be-

domestic law in a manner which might seriously comeause a new law has not been issued. The real dgdion

promise, after the period for transposition hasrex at-
tainment of the objective pursued by that directit’e

“Where a directive is transposed belatedly, thee dat

which the national implementing measures actuatigre
into force in the Member State concerned does o$te

tute the relevant point in time. Such a solutioruldobe

liable seriously to jeopardize the full effectiveseof
Community law and its uniform application by meaims,
particular, of directives®

Accordingly, the obligation of conforming interpatibn has
a certain priority over other “traditional” methodsinterpre-
tation following the implementation deadline, besauif
conforming interpretation were ignored, the spededal

refusal shall be based on the principle of lexcttimeaning
that the judge cannot establish a broader scopsiminal

responsibility than as is prescribed by law. In gasticular
case where the text of the norm allows for bothravar(for-

mer) and broad (new) interpretations (without theséng

contra legem), then legality is not affected arelapplication
of the law with the new “content” is justifi€d.

6. Consequences for Criminal Law

Because under legal interpretation the limitatiohsriminal
responsibility may be extended, and considering thd
legislation provides for indirect effect — which ynaave an
effect on Member States judicial legal interpretatactivities
—, the question legitimately as to whether retrivabt effec-
tive adverse legal interpretation in this uniqugaleconstella-

features of EU law (primacy, direct effect, and nonijon js precluded by the principle of legality @ss In the

compliance procedure) will otherwise “enforce” thmie
objectives of the norm in question. Accepting tha di-
rective (or FD) influences the interpretation otioaal law
before the expiration of the implementation deaglih shall
be pointed out that the obligation is only to cdesithe con-
tent of the directive already at the time when MemBtates
Iegiilgture is already in motion with regard to lempenta-
tion.

5. Changing Interpretation and Lex Praevia?

The application of any norm requires judicial iptetation
of the legal text. The application of codified pepeovisions
requires interpretation to reveal and formulate ithmanent
meaning of the legal norm (ratio legis). There éasapplica-

legal constellations that are the subject of thedtigation, a
criminal procedure is before a Member States céanta
criminal act for which the EU has issued a legalpproxi-
mating framework decision, but the deadline fotriénsposi-
tion has not yet expired.

In relation to conforming interpretation, the cdssue is:
what are the requirements that flow from lex pragwnd
from the prohibition of unfavorable retroactivenaimal law?

The context we are moving in is the following:

= (i) the national criminal court tries an offencetlwil-
ready — at least partially — harmonized statutolg- e
ment$® and

* ECJ, Judgment of 4.7.2006 — C-212/04 (Konstantind$ See Lenckner/Eser/Stree/Eisele/Heine/Perron/ Sternberg-
Adeneler and Others vs. Ellinikos Organismos Galskt Lieben(fn. 27), 8§ 2 para. 7, for more details on the rizam

[ELOG]), ECR 1-6057, p. 121 ff.

doctrine.

%5 ECJ, Judgment of 4.7.2006 — C-212/04 (Konstantind8 The terms “harmonized offence” and “harmonizedusta
Adeneler and Others vs. Ellinikos Organismos Galakt ry elements” are used for criminal law norms of arivber

[ELOG]), ECR 1-6057, p. 116Xdeneley.
“ partly similarly, seéuer, NJW 2007, 1109.

States that were influenced by EU law (throughegith di-
rective or a framework decision).
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= (ii) the national legislator is bound to impleméehe EU
law norm into the domestic legal order.

Legality (nullum crimen/nulla poena sine lege piag\pre-
scribes the application of the law in force anceefffat the
time of perpetration, and the relevant rule ofiator allows
for the application of newer provisions, if suchpbgation
would result in a favorable outcome for the offend&ppli-
cable law does not matter in this scenario; becaasenal
law shall be applied (the direct application of dfyropean
norm is not open), but then the question arisdésowof to take
any directive or framework decision that might lme the
“background” into consideration. EU law norms shbé#
taken into consideration in the interpretation afional law

= Db) if s/he is aware of the fact that there is a tewbeing

enacted implementing the EU law norm or that a new
domestic law will enter into force later on, andhé new
law brings about changes in the scope of crimiagpon-
sibility (or sanctioning), then s/he could wait fbe entry
into force of said new law. Obviously, this optit a
vagabond one, but in the case of doubt in comgétat
cases, might lead to better outcomes. If the nemvedtic
law implements the EU law norm properly, the leaesr
via requirement can be incorporated in the adjuitina
without difficulty.

It is necessary to remind ourselves that evendafEl law
norm set forth minimum standards, more rigorousonat

and the duty of conforming interpretation is birglfinom the criminal provisions do not lead to automatic coditton

date of publication of the EU law norm.

with the EU law norm.

In a temporal setting, there are five theoretic -sub

scenarios dependent both on the time of perpetraia of
the judgment. A common feature of these scenaddthat
domestic criminal law shall apply in adjudicatioBt) law
does not intrude the texture of national law, bighhhave
real impact via the duty of conforming interpreatiIn all of
these scenarios, | will examine whether directieesFD
(accepted and implemented in the meantime) coutd lead
to a more lenient content of national criminal land wheth-
er the retroactivity of the newer laws can be agupli

Scenario 2: The time of perpetration is the saménas
Scenario 1, but the court has to decide after tpaation
of the implementation deadline (p. 38).

In this scenario, b) (supra) is the only option phdge has
since there is already a new law (or modificationkgffect
concerning the offence in question.

If the implementation is not proper or the implemtadion
deadline expired without transposition, the posigjbiof
direct application opens. Finally, if the EU lawrmobcannot

Scenario 1% The offense is committed at a time when thée applied directly, the “loyalty obligation” of ¢hnational

directive (or framework decision) has not yet bessued.
The court shall decide before the expiration ofithple-
mentation deadline (p. 37).

In this scenario, domestic law has not changed pégpetra-
tion, but there is already an EU law norm (i) whidiall be
implemented later than the time of the adjudicatiowl (ii)
which could have a substantive connection withrdevant
norms of domestic criminal law. As suggested abarec-
tives (FD) have a real impact on the jurisdictidrihe Mem-
ber States before the implementation deadline egpir

In this case, the judge has the following options:

= a) s/he must interpret national law in accordanith the
aims and justifications of the EU law norm, becatrse
Member States cannot enforce “undesirable” legamso
if such enforcement would be in a (yet) contextuah-
tradiction with EU law. If this interpretation rdsed in a
more lenient content than the interpretation nkintain-
to account the indirect effect of the specific ElwInorm,
then the former shall be applied. In reaching areafict-
ing conclusion, the decisive factor is that theenffe was
perpetrated before the issuance of the EU law nand,
the court cannot incorporate new “more rigorousteott
in its interpretation because as of perpetrati@rehwas
no such content available.

9 C/UL norm = community law norm or union law norm.

court is activated in order to ensure the goalthefregulato-
ry schemes concerned until the national legislasues the
proper implementing norm.

Scenario 3: In this scenario, both the perpetragiod the
decision take place within the “twilight zone”, .i.@hen
the EU law norm already exists, but the deadlineirfo
plementation has not yet expired (p. 38).

This scenario requires a resolution similar to thesented
under Scenario 1, without taking into account tbhenmis-
sion of the offence before the issuance of the &WJrorm.

Scenario 4: In this case the offence is perpetrafied the
issuance of the EU law norm to be implemented, thed
court shall decide after the expiration of the iempénta-
tion deadline (p. 39).

The fourth scenario is a simple one: there is a demestic
law implementing the EU law norm. If the new donetw
has properly implemented the EU law norm, the ganer
commands of the lex praevia can be observed.noigiffi-
cult to realize that proper implementation shalmé¢hat the
result of an eventual conforming interpretation doef the
implementation deadline expires (with regard to tihee of
perpetration) and the content of the new law shaérlap
with one another. It can be taken for granted thtte im-
plementation is not proper or the deadline hasregpivith-
out transposition, the same consequences ariseeasomed
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under Scenario 2 (i.e. the loyalty obligation oé thational
courts is triggered).

Scenario 5: The clearest scenario is the last oo the
perpetration and the adjudication follow the exjima of
the implementation deadline (p. 39).

In this case the influence of EU law norm on nadlogrimi-
nal law can be enforced only in the case of a ffaild im-
plement or in the case of improper implementation.

7. The Berlusconi Case

As the Berlusconi case, in 2005, hit the fan ofdpean news
media, it became clear that there is another miydafitem-
poral changing criminal law governed by the intéicac of
legality and the process of European legal intégnat

Scenario Berlusconi: The Berlusconi-case broughiga
ular attention to this very special modality: Hoe tlaw
should react if criminal law has already been reade
compatible with the relevant directive (that isthé statu-
tory regulation of the offense or the punishmentjires-
tion is harmonized) at one point, but then it wharged
after the perpetration and the new law is not infaomity
with the relevant EU law norm (p. 39).

In this case, if the former norm was more lenighg en-
forcement of lex praevia is unobstructed, as welhe appli-
cation of the law in force at the time of the pératon.
Nonetheless, under the Berlusconi Scenario, thatnea the
case: the new provisions of the Italian regulatibrcriminal
responsibility were more lenient than the formdesuwhich
rendered applicable a manifestly more rigorous ghunent,
and which were in force at the time when the protst
criminal acts were committed.

In order to learn about the case, the followinglysia
shall be laid out: The first question is: whathe taw appli-
cable to the offense at hand here? National crinéve con-
tains harmonized offenses (due to the EU law nand) the
temporal dimension of legality prescribes that dnaws can
be applied if they are more lenient than the applie law
governing adjudication of the case at hand. Howedeubts
surfaced as some held that the implementationeoEtt law
norm was improper; and therefore violates EU law #re
application of the transposing norm, and thus, khdae
blocked. In case we affirm this assertion, the i@pfibn of
the harmonized statutory offense will be at riskl &would
result in a knock-on effect on the relevant ruldexf mitior.
It shall be recognized that it is not insignificamho submits
such claims of improper implementation and whatthie
subject of such claims, e.g. whether is it in fagbthe indi-
vidual (defendant) or it is rather unfavorable relig
his/her status. According to well-established E@seclaw,
reliance on (i.e. claiming) improper implementatien al-
lowed only for the individuals; Member States auities or
the Member States itself are not entitled to relyadmitting
legislative omissions against the defendant. Enehis case,
only EU law norms with a possible favorable effeah claim

to have been improperly implemented. In Berluscdhée
claim was submitted by the public prosecutor; tfesethe
ECJ was not compelled to test impropriety.
“[llt is, however, unnecessary to resolve that goesfor
the purpose of the disputes in the main proceedisghe
Community rule in issue is contained in a directoe
which the law-enforcement authorities have religdiast
individuals within the context of criminal proceads.’°

In order to close the remaining gaps, it is neagsdsamake a
further remark: in case a claim is admissible,rtbet level of
analysis is the issue of direct application: if Eld law norm
affected by the claim can be applied directly, tiaional
court shall apply it in such a manner as partobliligations
under EU law.

In summation of the legal arguments, the followsigll
be added, as the ECJ held:

“[...] should the national courts conclude that tlesviaw

does not satisfy the Community law requirement that

penalties be appropriate, it would follow, that tisional
court would be required to set aside, under thein au-
thority, those new articles without having to resjuer
await the prior repeal of those articles by wayegfisla-
tion or any other constitutional proceddte.

This means that the domestic court shall test therjety of
implementation and in the case of a negative ouécdime
national legislator shall be compelled to complythwits
obligations under EU law. Otherwise, the Unionlftsewell
within its rights to enforce the proper implemeiaatvia a
non-compliance procedure initiated against the Mamb
States in violation of its obligations.

In the case at hand, under the Berlusconi Scenaugog
lenient criminal law was applied against the deérdvho
was a public figure. Regardless, the ECJ did nstvan the
guestion as to whether the principle of the retiwvaapplica-
tion of the more lenient punishment applies to thse, in
which such punishment is at variance with otheesubf
Community law. It can be argued that the codifmatof the
legality principle in the CFR creates a specialstibational
safeguard. However, no details are elaborated mesaice
the facets of this special safeguard will be shapetthe fu-
ture.

V. Summary

Legality is a conductive force on both the Europaad the
national levels. “Codification” — in the CFR — ¢ifet principle
at the European level is indeed an important nevelde-
ment. Through the CFR, the principle was attribigespecial
constitutional character besides being a geneiatipte of
EU law.

The original limitations of ius puniendi uncoverkerein
make for a special case in terms of enforcing legat do-

%0 bid. fn. 25 — Berlusconi, p. 71.
*1 See inter alia ECJ — Case 106/77 (Simmenthal), ETF,
629, No. 21.
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mestic criminal law: the interference between nmatlacrimi-
nal law and EU law norms could lead to a speciaistaila-
tion, where the relevant norm is to be disregardetthe ap-
plication of the law, despite its legal force amistence.

The prerequisites arising from the fact that EU fewms
can simultaneously be considered as sources ofnainaw
constitute for the courts an obligation of confangninterpre-
tation, although this obligation shall also respegality as
defined under national law.

However, to this date, it remains unclear whethgality
has primacy in case of its collision with other EBu norms.

From a theoretic standpoint, the argument can béema
that granting “true” ius puniendi to the Europeagislator
could lead to a changing concept as regards thetdiions”
of EU law norms with criminal law content, by intiing
upon national criminal law systems. If the Europaa pu-
niendi is once acknowledged, the exclusion of distaibg
criminal responsibility in a Member States basebblgoon
EU law norms shall be abolished.
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Table 1
Minimum content governe ME Ieglglatlon ¢ .
. harmonized by theg = Consequences Legal reasoning
in EU sources of law :
agreed deadline
less stringerit no indirect effect internal limitation of indi-
the positiveelements of 9 rect effect of the directive
criminal responsibility : - characteristic of minimum
more stringent no indirect effect ,
regulation
less stringerit no indirect effect internal limitation of indi-
thenegativeelements of 9 rect effect of the directive
criminal responsibilit§y : - characteristic of minimum
more stringent no indirect effect :
regulation
explicit C”.m“f‘a';za“on . _— the conditions of indirect
prohibition more stringent indirect effect
effect are met
transfer to MSliscretion
(factors aggravating or mit-  (not relevant) no indirect effect directive
igating responsibility)

Scenario 1
. Expiration of the Scenario 1
Enacting the C/UL norm implementation -

deadline —_—

........ R R P Ly R PP E PR PP PP P RRFR PR CIULnorm i
- 4 4 f
-‘ ‘.A F
—® U U Criminal law of the MS

Perpetration ® Before the court

! E.g. more criminal conduct.

2 E.g. the given criminal conduct is not punishable.

% The claim would establish or would increase crimhiresponsibility, thus the state would claim thisthe detriment of the

individual.

* E.g. defining reasons for exclusion of illegality,the case of illicit goods, establishing minimbwundaries and other factu-
al element limitations.

® E.g. the conditions for exclusion of illegalityeanf a wider scope.

® The claim would establish or would increase criahiresponsibility, thus the state would claim thishe detriment of the

individual.

"I currently do not know of such directive provisio
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Scenario 2

Enacting the C/UL norm

Expiration of the Scenario 2
implementation —_—
deadline _— >

........ A ....‘.. 7CIULnorm
U " '_.' n :

Scenario 3

Enacting the C/UL norm

U Criminal law of the MS

Perpetration ® Before the court

Expiration of the Scenario 3

implementation
deadline

Time

- -
...... ,‘ C/UL norm -
U Y ® 2 " Criminal law of the MS—L

Scenario 4

Enacting the C/UL norm

Perpetration ® Before the court

Expiration of the Scenario 4
|mplemer)tat|0n Time
deadline —_—

......._‘.‘ ......................... 1 __________________________ 7C”UL norm B
: : ® U Criminal law of the MS—ﬁ —

Perpetration ® Before the court
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Scenario 5
Expiration of the ’
; ; Scenario 5
Enacting the C/UL norm implementation
deadline
Time
------:. ----------------------- ‘ ......................... ClUL norm .
1 4 Criminal law of the MS—K —

Perpetration ® Before the court

Scenario Berlusconi

‘ Expiration of the Scenario Berlusconi
Enacting the implementation
C/UL norm deadline Time
L

C/UL norm—————»

R, Lo Thd
1 ‘ //® ! I : p i —_—
5,/1'

Criminal law of the MS—

s
-
-
-

New criminal law ~~ )
Perpetration

Before the court
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